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10032008 T16/CIKS M/T CMS27/2006 (Skoien 3JDC)
MR P D HAY (instructed by Bennett & Philp) for the applicant

MR L ALFCRD (instructed by McDonnells) for the respondent

H15 HONOUR: Now, this is back to the matter [rom last
Tuesday. Now, as T recall this matter was adjourned for two
reagons, One, Lo give the defendant the opportunity to spend
a couple days to consider the position. He - saylng Lhat his
client had no trace of the materials - certain material and,
as a sorlt ol adjunct to that, there was this debate about
whether 1t had been properly served. Do you have any material
to add to that?

MR lIAY: Yes, | do, your Honour, may it please the CourlL. I
have a written - supplementary written oulline to be read-----

HIS HONOUER: Yes,

MR RAY: —=———-— with my original oulline.

H18 HONOUR: Yes.

MR HAY: I seek your l[Honour's leave to read and file a further
affidavit from Hobert Gary Knight sworn 10 March 2006 and an
attidavit of Andrew John Lambros sworn 9 March 2006.

HIS HONOUR: Borry, Gary Knight is it?

MR HAY: Robert Gary Knight,

H15 HCHCUR: Robert Gary, yes.

ME HARY:; K-N-I-&z-H-T,

HATE HONOUOR: Sworn?

ME HAY: Sworn 10 March 2006,

HTS BOWNOOR: Yes, and?

ME HAY: And an affidavit of Andrew John Lambros sworn 9 March
2006.

H15 HONCUR: Yes. Very good. Leavs granted.

MR HAY: Your Honour, thzat materizl which I'll hand up, the
affidavit from Andrew John Lambros goes further to the issue
of the service of the application. We cannot assist the Court
rurther other than it was duly postad.

HIS HONOUR: Mmm.

MR: HAY: Enguiries have been made with Australia Post, by both
parties, which have not indicated any problem with the
postage. But then again, have not indicated anything at all,
in fact.
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10032006 T16/CJIKS M/T CMS527/2006 (Skoien S5JDC)

IS HONCOUR: Just a second. DbNow, Xnight's affidavit relates
to this guestion of the identification of the party, doesn't
it?

MR HAY: That's correct, your Honour.

HIS HONGUR: Did you hand up the affidavit - here it is,
Lambros, Well, the document was posted on the 20Lh of
Februnary and hasn't been returned - sorry, it hasn't-----

MR HAY:; IbL hasn't been returned, your Honour.

HIS HONOUR: ==———- been returned. Nor has the document of the
Zznd ol March?

MR HARY: Wo, your Honour,

HTIS HONOUR: What was in the document of the 20th of February?
MR 1AY:; ©Of the - there was the originating appllicatlion on the
21th of February and filed with that application was an
affidavit sworn on the 24Lh of February by Mr Knight. There
was also a supplementary affidavit sworn by Mr Enlght,

HTS HONOUR: Well, just a moment, T'm just looking at Mr
Lambros's affidavit and you're talking zbout a letter that he
sent on the 20th of February.

MR HRY: My apolegies, your Honour. My instructing solicitor,
Mr Lambros, informs me that's a clerical error. It should
read 28 February.

HIS5 HONOUR: I remember once people used to read affidavits
hefore they swore them., All right.

MR HAY: I apolpgise for that, your HODour.

HIS HONOUR: &All right. Well;, I'll read that as 28 February.
And that had in it the application and-———-

MR HAY: Yes, your Honour. The application tegether with the
affidavit sworn by Mr Knight.

HIS HONOUR: Mmm. Mmm.

MR HAY: There was also an inguiry as to the affidavit sworn
by Mr KEnight on 2 March 2006 which hadn't made its way Lo the
courl file on Wednesday.

HIS HOWOUR: Mmm.

MR HAY: My search of the Court file list this morning on the
internet indicates that it has now made the Court file as

document number 3.

HTS HONOUR: Yes.
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10032006 T16/CJES M/T CM527/2006 (Skoien SJDC)

MR HAY: I believe my friend has some maleriza]l which we have
some chjections to but IT'1l-———-

HIS HONOUR: All right, yes, Mz Alford.

MR ALFORD: Thank you,; your Honour. Your Honour, I'd like
alsoc to read into the record an affidavit sworn by Andrew
Fwvans. This is the affidavit in terms of Mr Evans's inguiries
in relation to trying to locate the reason for the failure of
KENJ Proprietary Limited Lo - in terms of receiving the post,
to no avail.

H15 HONOUER: That's an affidavit sworn?

MR ALFORD: Sworn on - sworn today.

HTIS HONCUR: 10 March.

MK, ALFORD: Sworn 10 March by Ancdrew Evans.

HIS HONOUR: All right, then hand it up then, thank you.
MR ALFORD}: Thank you., I'd also like to-----

HIS HONOUR: All right. So inquiries of Australia Post drew a
blank? Yes?

MR ALFORD: Yes, your Honour. And also attached to that
affidavit, wvour Honour, is prior correspondence which in the
pursuit of trying to bring tegether ocur - having been - aas
Wednesday, as you know, reacting to the fact that we - the
solicitors had not - had no knowledge of the applicatien. But
we've had to scramble a little bit =o there's a couple of
pieces of correspondence attached to that, that bear - Lhat
bear a relationship to this matter.

HTS HONOUR: Well, what's that got to with - lebtler Lo Yehtsi
Construetions?

¥R ALFORD: Yas. A letter to ¥Yehlsi Constructions and one
addressed tag Mr Seirlis who is the principal of the
respondent.

MR HAY: Your Honour, I might indicate that the zpplicant
chijecls to paragraph 7 of that affidavit and these exhibits.

HIS HONMOUR: I'm just wondering what their relevance lis.
MR HAY: On that very ground, your Honour.
HI5 HONGUR: What's the relevance of these?

MR ALFORD: Y¥Your Honour, im our submissions your Honour, where
we stubmit that the payment claim-----

HIS HONOUR: Well, have you handed up your - I don't think
you've handed it up yet?
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10032006 T16/CJES M/T CMS27/2006 (Skoien SJDC)

MR ALFORD: I haven'l yal
I'm doing the reading but
Honour.

OIS HNONCUE: Yes.

ME ATLEFORD: If I can hand
Lhose [for wour Honour., 1
those: thatw=——=

HIS HOMNOUE: Yes,

MR ATFORD: —————bﬂ-lj'é n to
carres _:“'_-'Il"j":_"]:l[_'e "

=2d them up, vour Honour, because
I'm happy to hand those up, your

up my submissions. 1'll just get
might zllow your Honour to read

thal purpose of those
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1003200% T17/ALCE M/T CM527/2006 (Skoien SJIDC)

HIS HOWOUR: Mr Alford, isn't the problem from your point of
view is that the plaintiff followed precisely what was laid
down in the Act, the - there's no disputs zs I understand thatl
the payment claim - although you say the payment claim has a
defect in il, but there's no dispute that that was served as
alleged?

MR ALFORD: No, there is no dispute-----
HTIS HOMNOUR: &A1l right.

MR ALFOERD:; ————--pn its face, your Honour,
IS HONCUR: Yes,

MR ALFORD: Mmm.

HLS5 HONCUR; Well, assuming f[or the moment that it waa a
proper document, then, once your client received that you had
a cholese didn't you? You could either dispute it but if you

den't, isn'l it - 1s it we're all over bar the shouting;
Il G

MR ALFORD: Your Honour, not on ocur interpretation of 19{(4).
Your Honour, it is our submission, your Honour, that providing
we oan find reason for the Court to see that there was, on
fool, a cross claim or a dispute as to the contract that this
Court should nob give the judgment on the debt and 1t is our -
and is my submission, your Honour, that this - as your [lonour
is aware - this legislation draws, is really drawn from the
New Scuth Wales Building and Constructieon Tndustry Security of
Payment Act which has all but identical previsions and

B

HIS HONOUR: Well, just - I don't think you're really
answaring my guestion. Under ssction 18 you get the payment
schedule-----

ME ALFOED: Yes, your Honour,

HIs [IONOUR: ———-zand then you can do — if you're challenging
it - you - the section sets out what you must do. Subsection
3, yeu have to give reasons for withholding payment and if you
don'l section 19 says you're lizble tTo pay.

e

MR ALFORD: Your Honour, section 19 does indeed say that you
are liskle to pay it but secticen 13, your Honour, also draws
to the zttention of the parclies, being botbth the claimant and
in this case the respondent, that - of certain objectives of
the Act. BAnd, ycur Honour, T draw you te the - my submission
where [-=———-=

EIS 30NOUR: Weall, what doss saction - where doss section 19
do that?

MR ALFORD: Your Heonour, it gives an option-----

HIS HONOUER: Where?
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10032006 T1V/ALCe M/T CM327/2006 (Skoien SJDC)

MR ALFORD: =—==== in section, your Honour, T might just go to

my copy of the Act.
Hib HONOUER:  Mmm.
MR ALFORD: "The claimant may"————

HIS HONGQUR: Mmm.

MR ALEFORL: ———-- your Honour; "recover the unpaid portion as a

dabt owing in any Court of - jurisdiction," which is vour

Honour's point-----

HIS HONGUR: Mmm.

MR ALFORD:; —==—- "or make an adjudication application

section 21(1} (k) in relation to the payment claim"----
LIS HONOUR:  Mmm,

MR ALFORD: ——=-=-"and may serve a notice", et cetera,

Henpur=——--

HTS HONOUR: Well, that gives choices Lo Lhe claimant,
your clientl,

MR ALFORD: Your Honeur, in our submission, It is Lhe

of Lhe Acl, wvour Honeur, that the Act be used for the

for the resclutioen of such disputes—---—-

HIZ HONCOOR:  Mom,

MR ALFORD: ————— and that in this case the Act should

dispute resclution mechanisms in that Act which are to

adjudication are and should have been the first port o
it you will, to be called upon by the claimant, given

urcler

your

not to

intent
apeeady -

- Lhe

go to

T oall;
Lhal the

fact that the claimant was fully aware zs to the dispute

concerning the walling system, concerning the failure

o

deliver the walling system which was at the heart and base of

the claim for f=es.
HIE HCONOUR: Well, are you refoerring to subsection 472

MR ALFORD: I'm then referring - well, what I'm saying

, your

Honour, 1s that the intent of the Rct i3 to resolie these

matters within the parameters of the alterpative dispu
resplulblon provisions—————

HIS HGHOUR: Weli, don't we look at subsection 47

La

ME ALFORD: Then we loock at subsecticn 4, yes, your Honour,
and it is feor your Honour to determine; prior Lo giving this
Judgment, if your Honour is satisfied in - of the existence of

the circumstances referred to in subsection 1.

HIS HONOUR: Well, thal's the nuts and bolts, the--———-
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10032006 T17/ATC6 M/T CM527/2006 (Skoien SJDC)

MR ALFORD: ¥es, nuts and bolts.

HIS HONOUR: ————- schedule - the payment claim was served and
yvour client failed to pay, all right. Sa, I'm satisfied with
this. Putting sside for the moment whether the paymenl claim

iz a good one or nol,

MR ALFORD: Well, as your Honour, yes, that's - your Honour,

HIS HOWOUR: Ana then (b)-—--—-
MR ALFCRD: -----the respondent is not in these proceedings
entitled and we would say that our - the respondent ig

ter-claim and Lo ralse a defence,

entitled to bring a coun

HIS HONOUER: W%Well, now what material do we have to reach that
conclusion?

MR ALFORD: Well, your Honour, we were about to file a further
atfidavit from — or an affidavit from Mr Seirlias of ENJ
Froprielary Limited.

HTS HONGUR: All right.

MR ALEFOED: 'To rezd and file,

HTS HONOIIR: He — want to file an affidavit of-——

ME ALFORD: Mr Terry Seirlis. Spelt 5-E-T-R-1-T-8. Swarn -
it's the 10th of March 2006.

H15 HONOUR: All right, then.
ME ALFORD: And we would invite, your Honours; Lo read that.

MR HAY: Your Honour, the applicant cbjescts to that entire
affidavit.

HIS HONCUR: All right. Yes. Well, he says he didn't
sEtually get — that's - he can swear to that can't he? Says
he checks Lhe mail sveryday and didn't gst--———-

MR HAY: Yes, your Honmour, this zffidavit was served upon us
this morning. There may be small matters like that in places
in the affidavit. L1t deals by and large with supporting tha
argument that my learned friend has advanced To yvour
Honour———

HIS ECHOUE: Mmm.
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10032006 TI18/AJET M/T CH327/2008 (Bkeien 5JDC)

ME- HAY: --——-—- which, in our submissiocon, is very simple and
plain undser the Act, that what 1s being sttempted hers is to
set up some sort of counter-claim or defence argument, which
is not the purpese of this application, not the purpose of the
procedure under the Act that the zpplicant is following. And
with the greatest of respect the argument cannot be raised
pursuant to section 12(4), the dafence and the counter-claim
that my learned friend now seeks to set up, simply cannot be
raised in this Court and we object on that basis.

H1S HONOUR: Wow, why is that? I mean, I-----

MR HAY: Tf T may turn, your Honour, to the sections, they're
probably the easissl way Lo explain 117

HIS HONCURE: Tes.

MR HAY: This is an application for a statutory debt. It's
net an action on the contract. The debt arises by wirtue of
certain lfacls which Lhe AcL sels out. TFirsltly, Lhere must be

a payment claim made.

115 OONOUR: Yes,

MR HAY: That has been done. And as I understand it, my
legrned friend does not dispute - take any further issue wilh
the identity of the party.

HIS HONQUR: Is that right?

MR ALFCRD: That's correct, your Honour,

HIS HONOCUR: ©h, all right then, Yes?

MR HAY: So there's a payment claim. Tt has been served. The
second slement is really that, have Lhey lodged 2 payvment
schedule? No payment schedule has been lodged.

H1l5 HONOUER: Mmm.

MR HAY: Third question is, wsll, have they paid any or the
whole of the amount?

HIS HONOUE: And they haven't.

MR HAY¥: In this case, ths whole — they haven't.

HIS5 HOWOUR: No.

MR HAY: BSection 18 (5) - {4}),. sorry your Honour, then says,
"Subseclion 5 appliez if a claimant serves a payment claim on
2 respondent"-————

HIS HONOUR: Sorry, you're looking at what?

MR HRAY: Section 18, subsection 4.

HIZ HONOUR: Yes; all right.
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10032006 TiB/AJHT M/T CM327/200¢ (Skoien SJDC)

ME HRY: "If a claimant serves a payment claim on a
respondent, znd the respondsnt doss not serve a payment
schedule, either within the time contemplataed under the

contract” - which hsre the contract didn't refer to that — "or

otherwise in 10 business days."

HTIS HONCUR: And that's - that time has elapsed, hasn't it?
MR HAY: That's passed.

OIS HONOUR:; Mmm,

MR HAY: Subsection b then applies, your Honour. "The
respondent, by virlue of the stalute, becomes liable to pay
the claim amount on the due date for the progress payment.”
HIS HONOUR: Yes.

MR HAY: Now, setting aside the due date for the progress
payment, if T may for a moment, your Honour. That has also

elapsed. The liability is in place, pursuant to the - section

18 {5} of the Act. Section 19 then deals with the

consequences of non-payment. If Lhe Courl is salisfied as to

liahilitly arising under section 18, which in my respectful
submission, it must be.

HIS HONCDR: You're reading now from - yes, the {(a).

MR HAY: EBection 19 {(1). Yes.

H1S5 HONOUR: Yes, got it. Mmm.

MR HAY: A&And the respondent fails to pay, Lhe claimant then
has an option. Either Lo go to an adjudication, or to scek
the Court's assistance to recover that sum as a debt.

HI5 HOWNOUORE:  Mimn.

MR HAY: That is very plain under the statute.

HIS HONCUER: Yes.

MR HAY: Despite the construction my learned frisnd seeks to
place on that.

BTS AONOUR: Mmm.

MR HAY: Zubsection 4 then says, "If the claimant starts
procesdings under subsection 2 (z) {1)"-—-—-

H15 HONOUER: Yes.
MR HAY: —=——— which is what these proceedings are.

HTIS HONOUR:  BMmm.
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100320086 1Y18/A787 M/T CMS27/2006 (Skoien S5JDC)

ME HAY: “"To recover the unpaid portion" - the whole amount in
this case — Mas a debt, judgment in fzvour of the claimant is
not to be giwven unless the Court is satisfied of the
circumstances in subsection 1.7

HTS HONOUR: ©Oh, I see. Yes.

MR HAY: Of - that's section 19 (1). And the respondent is
H1s HONOUR: (B) is actually = denial of the respondent's
rights to do these Lhings.

MR HAY: Yesz, your Honour.

HI& HONOUR: Sorry, ! miszead that. Yes.

MR HAY: And that's the part of the scheme of Lhe - that's a
very integral part of the scheme of the Act

HIS HONOUR: Yes. T misunderstood that. IL's not something
that the Court has to be satisfied of, it's something Lthal is
denied Lhe respondent.

MR HAY: Yes, your Honour.

HIS HONOGUER:  Mmm.,

MR 1AY: Under the scheme of Lhe Act. Now, your Honour-----

HIS HONOUR: It wouldn't stop him - it's only in Lhese
proceedings.

MR HAY: No, it's in these proceedings.

HIS HONOUR: He can always "see you later" if he says you've
breeched vour conLract,

ME HAY: Yes, your Honour. The Act maintains the curial
process availlable.

H1% HOHNOOR: Yes. Yas.

MR BAY: But in this zpplication, there can be no defence put
forwz=rd.

HIS HONOGE: Mmm.

MR HAY: In my submission, there is no basis for those
submissions.

HIS HONOUR: Yes, T'm sorry————-—

MR HAY: Tt's a fairly new piece of legislation, your
Honotms=—=

IS HONQOUR: I led myself into error before by reading it -
subsection 4 too guickly.
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10032006 Tig8/AJHT7 M/T CME227/2006 (Skolsn 3JDC)

MR HAY:; It's a new pisce of legislation, your Honour, so-————-

HT3 HONQUR: 1It's - ves, well when 1 was discussing this with
you before, Mr Alford, T can see - and I confess T frankly
misread Lhe elffect of subsection 4. TIt's been properly - I
think, summarised by Mr Hay. I1f you follow the statutory
procedure, and your client fails to comply with the payment
claim, Lhere's now no argument about the identity of the - of
Dare Sutteon. Nor that it was served on that particular day,
nor the fact that the days have elapsed. Then the plaintiff's
entiltled Lo Lhat judgment. And under subpara B, you can't
bring a counter claim in these proceedings, or raise a
defence. You can de it elsewhere if you want to.

ME ALFORD: But your Honour-----

HIS HONOUR: That's right, isn't it?

MR ALFORD: Your Honour, in our submission, your Honour, 1
believe 1t can be read on the bhasis that - it can also he
read, and I'll reverl Lo some aulbhorities in New Saulkh Wales,
your Honour — that—---—-

1118 MONCOUR: Well, I'd rather hear your submissions dn chis.
MR ATLFORD: Thank you.

HIE HONCUER: A1l fight, well-——-

MR ALFORD: Sa, could T hand up to your Honour the following
guthorities - coples of which I've given Lo my learned [-iend?
HIS HONOUR: Well, now, the tirst one of Demmer, that's a
winding up matter. Does it - do any of thesse authorities
concern a section which is in these terms?

nocern a saction - which in

ME ATFORD: Your Honour, they co
tical, your Honour,

very close — is all but iden
HIS HONOUR: Yes.

MR ALFORD: And if 1 could hand up, vour Honocur, ths sections
of the New South Wales Building and Construction Tndustry
SBecurity of Paymenl Rot?

HTS HONOUR: Yes.

MR ALFORD: And if 1 could take your Honour Lo sections 16 and
24 (5) particularly-----

HI1IS HONOUER: Mmm.
ME ALFORD: Your Honour, the autheorities on thia matter -
section 16, which is rezlly Lhe eguivalent provizgiaon ko

section 189-—==—-

HLS HONOUER: Yes.

12



10032006 T18/AJHT M/T CMS27/2006 (Skoien $JDC)

MR ALFORD: As your Honour will note.
HTS HONOUR: I s=ze that.

MR ALFORD: Has — there - has not been tested, in terms of
1€ s word.

H13 HOWOUR: Tt hasn't.

MR ALFOED: But the same words, your Honour, that are in
section 24 (5) - oh; and section 25, your Honour—---—-

HIS [HONOUE: I haven't got section 25 before me.

MR ALFORD: Oh, goodness, well T should lssue section 25, your
Hoenour, On my part that's a misLake.

HIS HONQUR: Dul we're not dealing with an adijudication
cerlilicalte heres.,

MR ALFORD: We are dealing, your Honour, with - [, indeed
appreciate that - we're dealing with a payment claim and a
payment schedule.

ATS HONOUR: Yes,

MR ALFORD: And what has besn found, is that ip bthe case of 3
statutory debt, under the determination under an adiudication
certificate, your Honour, which is not a dissimilar situation
because in section 18--—-—-

HI5 HONOUR: But look, I'm sorry to interrupt you, but 19 (2)
gives the applicant plaintiff here the right to do one of two
things, Can either come to this Court claiming a debt, ar can
make an adjudication application, Section 25 relates to
adjudication application. We - we're not facing that, we're
not dealing with that. We're here to decide whether as a debl
in Lhis Court, the sum can be retained - obtained.

ME ATFORD: Your Hopour if I-=—--=

HI5 HONOUR: That's right. There's no two ways about that.
That's right,

MR ALFORD: Your Honour, if it's able to be entertained that a
legitimate claim which has - a legitimate claim for a counter
claim or an oifset claim———

HIS HOWOUR: Yes.

ME ALFORD: =—===- which has been already notifiad to Lhe other
party under .a Commonwealth Act, which would be the Trade
Practices Act, and attached to the affidavits that your Honour
has befors you.

HIS HONOQUR:; Yes. You can sue for that, but not here—-——-

=t
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10032006 T18/AJHT M/T CMS527/2006 (Skolen 5J0C)
MR ATFORD: Your Honour, wa would-——-—-—
HI& HONOUR: ——== in these proceadings.

MR ALFORD: We would suggest, your Honoor, that 19 (4) can be,
vour Honour, read such z2s to allow this Court to———

HIS HONOUR: Tell me how. Tet's just go through it together.
If the claimant starls proceedings under subsection 2 {a) (1),
which the plaintiff - the claimant has done. Right?

ME ALFORD; Your Honour, yes.

HTS HONOUR: To recover the unpaid portion of the claimed
amount from the respondent as a deblbt, which the plaintifll
applicant has done, Right?

MR ALTORD: Yes, your Honour.

HIS& HONWOUR: A Jjudgment in favour of the claimant is not to be
given by the Court, unless the Court is satisfied of the
existence of the circumstances referred to subsection 1. Now,
subsection 1 is not in dispute from what you'we told me
because you concede that the payment claim was made, properly
identifying Lhe claimant, on a certain date. And {(I), Lhe
appropriate time has elapsed, and it hasn't been paid. So,

(1) hazs been complied with.

MR ALFORD: Your Honour, we - on it's face, [ have to agree

with: Ehat.
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10032006 TiS/ALCE M/T CMS27/2006 (Skoiesn 3JDC)

MR ALFORD: Your Honour, we = on its face, T have to agree
with that-———-

HIS HONOUR: Not-==———

MR ALFORD: ———-- zlthough I have challenged the wvalidity of
the payment claim itself on a separate argument.

HIS HONQUR: No, you conceded a moment ago that you weren't
continuing that.

ontrary, vour Honour. L'm

ME ALFOED: No, no, no, On the co
ying to say is that T'm nat

saying on its face - what I'm tr
drawing away from that this is a
wilh Lhis ADBH,

HIS HOWCUR: All right.

MR ALFORD: With the specification on it that it is a alaim
under the Act, all of which complies.

H15 HOWOUER: Yes.

ME ALFORD: I'm nobt taking away from Lhal, your Honour,

HTS HEONOQUR: And it btalks————
MR ALFORD: My==——-
HIS HONDUR: =——=——— about the project address?

MR ALFORD: And it talks about
the project and it describes the ag
which-———-

he project, and it describes
re £, wvour Honour,

HIS HONOUR: So, 1t7s a2 proper claim, isn't it?

MR ALFORD: Eo, it'gs—=—=-—-

IS BHONOUR: A proper paymenl claim,

MR ATLFORD: Other than it's invalid, your Henour, based on
Lhak fact that it is woidaple afC the dabte of iks iIssus,

R

HIS HCNCUR: No; no, no, n
raise in a subsequent acti

|
ATl
e

That's something that you
f you want ta. But — ng,

ME ALFOED: Your Honour, I would-—-—--—-
H15 HONOUR: All right.

MR ALFORD: I respsctfully say, your Honolr----—-—

HIS HONOUR: T hear-----
ME ALFORD: I respectfully say,; your Honour, one of the
purpeses ©f the BCIPA your Honour, is to try--—-—-
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IS5 JIGHQUR: Yes,

MR ALFORD: ————- tor these matters Lo be dealt with under the
processes of BCIPA and ths zlternative dispute resolution.

HTS HONOUR: T see. Well, you--———-

ME ALFORD: And that these folk, in the knowledge of a
dispute, have sought to come here, should have gone — should
have socughlt [urther adjudicstion————

HTS HOMNOUR: Mmm.

ME ALFORD:  ————— at which stage, then, we would have had a3
situation, your Honour, where the relevant law Ln New South
Wales whereby we would be standing here and had it been a
statutory - you know — had it been a statutory demand-----

HTa3 HONOUR: s,

MR ALFORD: —=——- or a statutory debt, tunder an adjudicaticn
denisinn———r—

H1lS HONGUR:  Mmm.

MR ALFORD: ====- wa could have had it quashed based on the
authority in Demere.

HT8 HONOUR: Yes, you could have, Now, look-——-—-

MR ALFORD: And I'm simply ﬁayirg your Honour, it is new
legislation and T feel that the CauL- - a decision in this
maller given Lhal the fzctis rhat are placed - that have been

placed before the Court, will ally only end up in a further
Court, at further cost.

;‘

HL5 HONOUE: Well, that may be so but, Mr Alford, can I just
tell you that the prah.ire in Queensland when inlterpreting a
statute — and I expect it's Lhe practice in New South Wales
Lov - is to refer to the plain words of the section.

ME ALFORTI: Yes, your Honour,

H15 HONOUR: The High Court says it zpplies through the
Commonwsalth of Rusiraliz. The claimant/applicant hers has
complied with subseclion 1. If we go now to - then he has the
choige, it can proceed by coming here or going to adjudicatian
under subsecticn 2. Having done that we go to 4, proceedings
under 2{a) (i) which is Lhe case heres hzve been brought,
judgment is net to be given unless we're satisfied that
subsection 1 has been complied with. I am satisfied of that.

And your client is not, in these procesesdings, entitled to tallk

about a counter-claim or to rzise a defence. Theay're the
plain words of the section. 2&nd unless you can refer me to an
aunthority that says you do not follow Lhe plain words of the
seclion, I'm agzinst you.

MR AT/FORTY: Your Honour————-
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HIS HONOUER: (Can you refer me to an authority that says the
section doesn't mean what it says?

MR ALFORD: Mo, I-——==

MR HAY: Your Heonour, may I refs- your Honour to an authority
Lo put the matler beyond doubt?

HTS HOMOUR: What?

MR HAY: There is a decision of Tucas Stewart Phy Ltd and
Couneil of the City of Sydney-----

H15 HONOUE: Yes.

MR HAY: -—-—-—-= which I handed up to your Honour on the laat
occasion.

HIS HONCUE: Did you, yes?

=

MR HAY: The excerpt - relevant excerpl is at page 3 of my
ariginal submissions.

HIS HONOUR: a57?

ME HAY; Lf I may just read it to your Honour if that's
convenient?

HIS HONMOUR: Yes, do it.

MR HAY: Decision by Justice Einstein of that Court,
discusgr=——-

Lhis.

=
m
h
i
=
I
) &)
=
T
-
o

HTS HONOUR: Yes, you

MR HAY: Yes, your Honour. Tit's the last passage from my
excerpt there which reslly provides Lhe lezd judgment at this
point on this type of legislation. His Honhour is talking
zbout sections 15 and 14 of the NHew South Wales Act---- =

EI& HONODE: Yes.

ME BAY: ————= and states, "These words creals what may be

described as a slrictly mechznical scheme, whilst ever the
envircenment concerns the engagement of the fast track interim
provisions of the Act (as opposed to the partises retained
curial rights to have a fipal determinztion of their dispute
on a later occasion) there is simply noe room for moving
outside ot this schame.™

HI5 HCHNOUR: Yes, You had referred me to that.

MR HAY: Thank wyou, your Honourc.

HIS HONOHOR: BMMr Alford?

MR ALFCRD: ¥Yes, your Honour.
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HTS HONOUR: T hesitate to cut you off but I really don't
think you can say anylhing Lo persuzade me thzt I should not
apply section 1%9(4) and I'm assisted, although T frankly

didn't really need the assistance, but I'm assisted by the
autherity to which I've jusl besen refsrrad,

MR ALFORD: &nd your Honour does not consider that your Honour
should entertain the validity or otherwi=z=a of the payment
CH8IM=—r=—=

HIS HONGUR: No, well-—----

MR ALFORD: =—=—==—= on a contractual test.

1118 [IONOUR: =—==-- you see I understood you before to conceda
that, but I will briefly refer to it because it zeems to ma Lo
beyond - be beyond dispute. Tt —-it's exhibiled whers?

MR ALFURD: Yeour Honotr, well the affidavits in which some of

HLIS HONOUR: Here we are.,
MR ATFORD: -————- evidence is distributed 1s under dispute.
MR HAY: Exhibit "C".

HNIS HONCUR: Exhibit "C" of two-———--

MR HAY: There are two parts, your Honour, Exhibit "2" to the
affidavil of Mr Enight ILlej with the application on the 27th.

HTS HONOUR: Yes.

MR [HAY: A&nd there is z second pEge to the payment claim as Mr
Enight depeses to in his further affidavit filed in this Couzl
on 3 March 2006,

MR ALFORD: And Mr Evan's affidavit this morning, your Honour,
the shorter ef the twe, draws attention tfto the previougs
correspondence which forms, in our submission, part of the
contract from which this payment claim derives.

HIS HONCUR: Mr Hay, I'm looking at the affidavit that was
sworn by ls3vse the other day. It exhibited---—-

ME HAY: 'The affidavit————

HIS HONOUER: ====-- first - the first bill, the second bill.
MNiow, where's the actual payment claim ib=zelf?

ME HAY: Your Honour, there a fidavits that T might

re two af
direct your Honour to. The first is the one filed 27 February
and the second ons which contains a second page to the payment

gclaim was filed on 3 March.

HIS HOWOUR:; Yes., Is that Mr Lzmbros's or Mr Knights?
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MR HAY: DNo, that's second affidavit by Mr Enight. T
apologise, your Honour. The zffidavits are somewhal

[ragmented in that respect but the-———---

HIS HCHNOU=R: Mmm .

ME LAY : ——w—-material is there before the Court.

HIS HONOUR: Yes, here 1 have it. It's Exhibit "C".

MR H&Y: And there was second page to Lhat document, your

Honour—-—----

1

AIS HONOUER: Yes.

ME HAY: —-—----which is Exhibit "&" to that - the second
affidavit of Mr Knight.

m

HIS HONOUR: Mr Knight, wait on. T'll locate that again. I
that the invoice that wenl wilh iL?

MR HAY: Yes, your Honour, that was the breakdown of the work.
HTS HONOUR: ©0f the work, yes——---

MR HAY: Yes,

1115 HOWNOUOR: ————set out in a box?
MR HAY: Yes, your Honour.

H15 HONCUR: All right,

MR HAY: And, your Honour, if I may s
is that Lhe UHdllHHgd te the - or the

the validity of this pay clzim dossn't ar
gat out in the Act but arises from, =gain
Tt

ay, my apprehensicon 1s,
purparted challenge to
ise from Lhe factors
an attempt to set

HIS HOWODR: Well, I anticipated thet and 1 thought that was
why a voncession had besn made in the first place.

MR HARY: That was my understanding.

L

HI5 HONOUR: Mr Alford, why
payment claim?

o =ay that this 1is not a proper

MR ALFORD: I say that it's not a proper payment claim, your
Honour, because it is - the repressntations on which il's
based and then in which it contains as a conditign-—-—--

e

HTS HEHNOUR: HMmm.

MR ALFORD: ————- and that is, that this building 15 to be
arected by a certain - by a wall system called "rabbit wall®.

"'{}
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HTS HONOUR: Neo, you are setting up — you're seeking Lo ssl up
somelLhing under section 19({4) here,

MR ALFORD: Well, your Honour, it all————

HIZ HOMNOUR: As Mr Justice Einstein says, we have here a
statutory scheme that provides a fast track. Tf the plaintiff
complies with it, the plaintiff is entitled to the relief,

¥You can go to znother Court. You can go to another Court if
you want to, litigate it there, but you can't do it here.

TAKE TN ORDER

OIS NOWOUR: IL vour clienl has a case, that there was a
breach of contract or a breach, ;*rhacn, cf the Trade
Practices Act, then nothing steops your client from bringling
Lhose proceedings but in anoLher place, You're asking for

judgment, are you Mr Hay?

C
S

MR HARY: Yes, your Honour. The quantum of the Jjudgment i1s set
out al the last page, pzge 4 of my original submission.

HTS HONOUDR: Yes.
MR HAY¥: And--=---

HIS HBONOUR: You Leok the Lrouble Lo calculate ifnterest and sa
forth, didn't you?

ME HAY: I have, your Honour, I might say insbroucling
golicilor did.

HIS HONOUR: All right. Well, what I do now is subjeclt, of
course, Lo any challengs to the mathemztics which can be
brought at any time.

MY HARY: ©Of course, yvour Honour.

HIS HOWOUER: But within re=sson, that i1s, within a short time.
B what is the total amount then? Ti's B4,638 is 1t

MR HAY:

The total amount, on today’'s figures, given that two
further days

have passed———-

HIS HONOUR: All right.

MR BAY: --—-——- is $58,45%9.13.

HTS HONOUR: Would you be kind enough to give your opponents
Lhe bkasis on which that was calculasted?

MR HAY: Precisely, your Honour. That is a principal sum in
the payment claim sum of 554,638 - sorry, I'll start zgain -

554,638,923,
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HIS HONGUR: Yes.

MR HAY: Plus interest for 161 days amounting to $4,820.20.
The interest calculalion, your Honour, is made at 20 per cent
which is the rate prescribed under the contract. Section 15
lfa} of the &ct provides that where the - In short, it
provides where the contract sels out an interest amount, then
thalt is the amount to be followed. And -----

MR ALFORD: Excuse me, your Honour. My understanding ias that
Lhere 15 the zlternative of either of the Supreme Court scale
and/ocr the 20 per cent in that - within the contrackt in the
section-

MR HAY: 1If I may take your Honour to the section. It's in my

submissions again, section 15, subsection 2.
HLs HONQUR: Yes.

MR HAY: Which provides that subject to subsection 3 interest
for a censtruction contract is payable on the unpaid amount.

HIS HONOUER: IL can be the greater of the two rates.
MR HAY: The greater aof the two rales, yes, your Honour.
MR ALEORD: Lt may be, your Honour, but on the alternablive

your Honour, there is discretion for IL Lo be at the Buprome
Court scale.

HIS HCWNOUR: TIf's a commercial deal, a commercial contract, I
don't see why I should interfere with the rate that the
parties have agresd upon.

MR HAY: Your Honour, if T m=y just hand up to your Honour
rnow, as annotzated by me, just a calculation for your Honour's
reference of the interest to today.

HIS HOMNOUR: 1I'll place that with the papers.

ME HAY: Thank you, your Honour,

HIZ HONOUR: All right. Now, what about costs?

MR HAZY; Your lonour, in relation to costs, the applicant
seeks costs of the adjournment thrown away by the adjournment
and of today's appearance of and inclidental to the application
pn oan indemnity basis,

HT3Z HONCUR: Wow, I know I raised Lhalt the other day, on
refleclion, I'm nol guite sure why I was talking about
indemnity if-----

MR HAY: May I address your Honour on it?

HIE HONOUE: Yes.
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MR HAY: Your Honour, that submission is not made lightly, of
course, I recognise that indemnity costs are nob the general
provision., However, the applicztion has been duly served in
the first place. All that has been, further to the hearing on
Wednesday, i1s an affidavit by the instructing solicitor for
Lthe respondent staling Lhal zn inguiry has bezen mads with
Australia Post to no avail, or doesn't enlighten the Court.
There's no material, in fact, from Mr S=irlis explaining why
Lhere was no response or, in fact - and I may be corcected on
this - deposing in relation to those matters.

HIS HONOUR: He says Lhat he checks his lsiterbox everyday and
he didn't get————-

MR HAY: Well, your Honour that is——-

HIS HONOUR: I think he referring there to the Court
procesdings.,

MR HAY: That may be the case. That is - notwithstanding
that, wyour Honour, and T hear what your Honour says in
relalion to poslal services and the possibility that there may
have been-----

HIS HONOUR: Regrettably we all know Lhal sometimes Lhey don't
deliver them.

MR HAY: The fact is here, your Honour, is thal Mr Seirlis,
acting for the respondent failed - also failed to respond to a
payment claim which he doesn't challenge was, in fact, served.
Mr Seirlis, further has — appears to have - had no dillficulty
in receiving olher communications sent by the applicant. He,
in fact, wrote to the zpplicant on the 3lst of Cctaber 2006
referring - making issus in relation to some of the matters Lo
do with the demands.

HIS HCOWOUR: TLook, I'm going to stop you now. He swears thal
he checks his mail daily and from the 28th of February to the
date of swezring the aiffidszvit he hasn't received—-—----

MR HAY: He hasn't recsivad.

HIZ HONOQUR: —---—-= any correspondence from the solicgitars.

ME HARY: Yes, your Honous,

HIS HOWOUR: How, I'm not prapared to find that he has
wilfully ignored this.

MY HAY: Yes, your Honour. In that case, then your Honour,
the submission would be that the applicant is,
notwithstanding, entitled to costs on a standard basis thrown
away by the applicatieon.

HIS HONOUR: Well, I would have thought so.

MR HAY: TIn respect of today's application, your Honour, Lhe
basis lor Lhe submission that costs should be crdered on an
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indemnity basis is that there has been, in fact, no manifestly
argualkle case put up before thes Court teday in my submission,

HIS HONCUR: Yes, but that's not usually a basis for indemnity
costs.

MR HAY: Well, your Honour, the basis that is reliced upon is
that it must have heen obvious that on a reading of the clear
words of Lhe slatule, Lhal-----

HIS BONQUR: WNo, ne, ne, Mr Hay, we do find, surprisingly
often, a party turning up and srguing what turns out to be an

unarguable case and that's not usually a basis for deoing other
than ordering costs on the standard bhasis.

MR HAY: Very well, your Honour. I would hear your Honour on
Ehat and the submission would be that costs should be ordered
on & standard basis.,

HTS HOWOUR: Yes, T think it'd be difficult to argue that,
wouldn'™t LL7?

MR ATLFORD: Yes, your Honour.

TAKE IN ORIER
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