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Mr McARDLE: I make a brief point. Open-ended orders I would consider to include documents,
file notes, paper writings, email transmissions, spreadsheets. That sort of documentation is an openended order. It is a very wide order. I am a little concerned that if we have an open-ended order we need
to be very specific to capture all the documents. If we simply say ‘documents’, that is not going to be
sufficient in my opinion to deal with the issue. We need to say paper writings, email transitions et cetera.
That is what I am trying to divine. With regard to the orders that can be made, are they direct financial
documentation or are they ancillary documents prepared by the individual guardian or administrator,
because they can equally be of importance?
Mr SHINE: It is impossible of course to give an exhaustive list of what the documents might be,
but I refer to my answer before. They are documents that have come into the possession or knowledge
of the guardian in their role as guardian and which are relevant. So they come into their possession
whilst they are a guardian and which are relevant to the matter they were appointed to carry out.
Clause 76, as read, agreed to.
Clause 77, as read, agreed to.
Clause 78—
Mr McARDLE (12.40 pm): Attorney, this is the section that deals with the tribunal making an
interim order in a proceeding without a hearing under what will be the new section (1A), and I am
assuming that it can then react to any evidence that it wishes in making that determination. Does that
mean a hearing or application can be by oral means without documentation, because in (1) it says ‘on
reasonable grounds there is an immediate risk of harm to the health...’ et cetera? So I am assuming that
that would give wide jurisdiction to the tribunal to hear an oral application and if it is satisfied that the
evidence is sufficiently strong it can make an interim order in those circumstances.
Mr SHINE: I am advised that these orders will be brought about from an oral application if need
be, bearing in mind the urgency of the circumstances that may be put to the tribunal.
Mr McARDLE: In those circumstances, Attorney, I note that the period for the interim hearing to
be adjourned is as much as three months. Of course, an oral application is a very exceptional matter—I
certainly understand that—but it is also a matter that if it is granted will have long-term implications.
There is a period of three months for an oral application to come back, and I would imagine that
directions would have been made by the tribunal to file material and obtain expert reports. I understand
the danger in not having material before the court, but I would have thought an oral application should
have been returned much sooner to be substantiated by documentary evidence and to then extend the
interim order for a further period of time, perhaps two to three months, given that we are dealing with a
situation where oral applications are only in the most extreme situations.
Mr SHINE: I am advised that the tribunal as it is now does hear applications orally, particularly
where it is urgent, and that will not change. Most, however, are done by way of written application. I
would imagine that, bearing in mind the workload of the tribunal, what has been suggested or what is in
the bill as the time required within which to hear the matter of three months is reasonable under all of the
circumstances.
Clause 78, as read, agreed to.
Clauses 79 to 90, as read, agreed to.
Clause 91—
Mr McARDLE (12.43 pm): Attorney, this clause relates to the removal of the right of judicial
review in relation to the Building and Construction Industry Payments Act 2004. I know that the
Supreme Court recently advised that there is a right of review by way of judicial review in relation to
matters brought pursuant to that act before the relevant tribunal. I would have thought that that is a
critical issue in this state—that is, the right of an individual to take on appeal an administrative
determination where someone is dissatisfied with it. Given that the Supreme Court has in fact ruled that
it does exist—that is, the right—I ask the Attorney to explain the circumstances that warrant that right of
review established by the Supreme Court being removed.
Mr SHINE: The purpose of the proposed amendment in clause 91 of the bill is to exclude
adjudicators’ decisions from statutory review under the Judicial Review Act given that this type of review
would defeat the objective of the BCIPA to provide a quick and informal process for the interim
resolution of payment disputes under building and construction work contracts. The proposed
amendment will not, however, exclude adjudicators’ decisions from any form of common law review
under the inherent powers of the Supreme Court. This will ensure that adjudicators’ decisions remain
subject to judicial review on appropriate grounds and therefore ensure that the rights and interests of
persons are sufficiently protected but at the same time achieving the desired end that disputes are
resolved expeditiously.
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Mr McARDLE: I understand the Attorney to be saying that if somebody is then dissatisfied they
need to follow the common law path, so to speak, in making their case heard in the relevant court. The
judicial review is in those circumstances removed and I would have thought that the process of judicial
review would have been a speedier and more effective manner of dealing with the matter than going
through the common law procedures facing an individual in this state.
Mr SHINE: I note the member’s view.
Division: Question put—That clause 91, as read, stand part of the bill.
AYES, 48—Attwood, Barry, Bombolas, Boyle, Choi, Croft, Darling, English, Fenlon, Fraser, Gray, Hayward, Hinchliffe, Hoolihan,
Jarratt, Jones, Keech, Lavarch, Lawlor, Lee, Lucas, McNamara, Mulherin, Palaszczuk, Pearce, Pitt, Purcell, Reeves, Reilly,
Roberts, Schwarten, Scott, Shine, Smith, Spence, Stone, Struthers, Sullivan, van Litsenburg, Wallace, Weightman, Welford,
Wells, Wendt, Wettenhall, Wilson. Tellers: Finn, Nolan
NOES, 27—Copeland, Cripps, Cunningham, Dempsey, Flegg, Foley, Gibson, Hobbs, Hopper, Horan, Johnson, Knuth, Langbroek,
Lee Long, Lingard, McArdle, Malone, Menkens, Messenger, Nicholls, Seeney, Simpson, Springborg, Stuckey, Wellington. Tellers:
Rickuss, Stevens

Resolved in the affirmative.
Clauses 92 to 94, as read, agreed to.
Clause 95—
Mr McARDLE (12.53 pm): This clause deals with a warrant if a summons is disobeyed. It now
allows the justice to issue a warrant to apprehend a defendant and to bring that person before a justice
to answer a complaint and to be dealt with according to law. I am assuming that there is a history behind
why this amendment has been placed into the bill. Is there a concern that there were too many of these
matters appearing before the court that had to be adjourned and to then come back to the court and
maybe this is a more practical exercise?
I assume this amendment makes a summons something akin to bail being granted and the court
can then deal with the person for failing to attend the court on a relevant date, as it can in relation to a
bail application.
Mr SHINE: Clause 95 replaces part 5, division 3. The heading of the division has been replaced
to correct the current heading’s inaccurate reference to warrants of committal. The new division also
includes amended wording to section 103 to be consistent with section 142. This amendment is simply
to provide consistency in wording. Nothing of substance is changed.
Clause 95, as read, agreed to.
Clauses 96 to 100, as read, agreed to.
Clauses 101 to 104, as read, agreed to.
Clause 105—
Mr McARDLE (12.55 pm): Clause 105 deals with pensions and leave of absence arrangements
for presiding members. It refers to the fact that for the purpose of applying section 15 of the Judges
(Pensions and Long Leave) Act for leave of absence for presiding members, the prescribed authority is
the Governor in Council. Is there a particular circumstance or reason as to why this amendment has
been included? Is there a background to this amendment that justifies this change occurring within the
terms of the Land and Resources Tribunal Act?
Mr SHINE: I am advised that the amendment is consequential on the amendments made in
clause 89. Clause 89 changes the position under section 15 of the Judges (Pensions and Long Leave)
Act as to who authorises long leave for a judge. The change is from Governor in Council to head of
jurisdiction.
Clause 105, as read, agreed to.
Clauses 106 to 110, as read, agreed to.
Clause 111—
Mr McARDLE (12.56 pm): This amendment deals with the Law Reform Commission and
provides an extra limb for the minister to ask the commission to examine branches of the law and to
make recommendations to the minister about reform of that branch of law, including consolidation of the
law or statute law revision. There have been some concerns in relation to the workload of the Law
Reform Commission. A number of reports have been outstanding now for some time, in particular the
peace and good behaviour review that was announced by the Hon. Rod Welford some time ago. It was
initially due in 2006.
Are these additional functions that are set out in the clause to be supplemented by additional
funding to make the issue viable? Are additional resources going to be provided to the Law Reform
Commission to undertake what would appear to be an additional workload?
Mr SHINE: No additional workload is envisaged by this provision. The matters to which the
member refers, of course, are not relevant to the debate on this clause.
Clause 111, as read, agreed to.
Sitting suspended from 12.58 pm to 2.30 pm.

