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07062005 T12-13/JID24 M/T 2/2005 (Philippides J)
HER HONOUR: This is an application for various declarations

in relation to a payment claim and an adjudication application

made under the Building and Consctruction Industry Payments Act

2004,

The applicant, who is the main contractor appointed by
Queensland Rail for a railway upgrade project in Central
Queensland, entered into negotiations with rhe first
respondent, Wagstaff Piling Proprietary Limited to caxry oukt

cextaln piling work.

It appeaxs that on 2 March 2008, Wagstaff sent a written
ténder offer to the applicant, to carry out the work for a
specified price. There wera also some discussions between the
applicant and anothex contractor in respect of the pml:ng
work, which came to nought and the applicant's officer offered

the first respondent the piling works for the tendexed price.

There appears from the material, to have then been a dispute
in relation to the absorptien of certain copts relating to

1iner.materia1.

there is a dispute between the parcies as to whether the
negotiations reached a stage where a contract was concluded,
The applicant contends that no c;ntfact was in fact concluded.
Tpe reppondent contends that the contract was concluded,

albeit that some terms had not been Einalised.,
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07082005 T12-13/J3JD24 M/T 2/2005 (Philippides J)
On the Sth of May 2005, the applicant wrote 0 the firat
respondent, stating that the applicant had ‘cancelled the ordex

for piling woxks for the project with the firet réapcndent.

It was said that the declsion was baged on information
provm&ed to the applicant, that the firgr respondent reguired
seven weeks for the manufacture of lineyp at the agzreed
additional cost to the applicant, of §14,000 for price

inereases for liner supply.

The first respéndent then wrote on the ath of May to the
applicant, enclosing an invoice for what was described as
noverhead costs and loss of opportunity and profit®. That
claim émounted to some 5$275,000. That claim was said to arige

from the cancellation of the contyact with the first

resppondent .

counsel for the applicant, in arguing that no contract had
baen conclnded placed scme emphasis on the f£irst respondent!'s
letter of tha 5th of May 2005 and in particular, the statement
therein that: "At no stage prior to § May 2005, had

negotiaticns been completed®.

I note that the matter was alluded to in a further letter,
dated 3rd June 2005, from the first respondent to the
applicant's solicitora, vhere the first respondent contended
thar a contract had been concluded and it seems that the fiyst
respondent.'s position is that whilst the emsential texms have

been cancluded, there were some negotiations in relation to

El
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07062005 T12-13/JJD24 M/T 272005 (Philippides I}

gome texms that they have not been completed. Be that as it
may, it seems to me chat the applicant does have a strong CaBe
in relation te that aspect'of its submiegsions, namely that
there was no concluded contract, so that no payment claim

could be brought, pursuant to the Act.

An additional matter is ralsed by the applicant and that
concerng the payment claim made by the first reapondent. The
applicant contends that even if it could be said that there
was a comstruction comtract for the purposes of the Act, that
the payment claim does not comply with pection 17 of the Act

and is invalid.

In particular, it is said that the paymenc claim does not
identify the matters reguired by the Act. Additionally the
applicant argues that the claim is not cone for work to which
the Act appliea, but fer expectqtion Qamag;a and reliance
damages arising from a repudiation of a buillding contract
before any work under it was carried out and accordingly, the
paymen% claim is not valiﬁ. The applicant contends that the
adjudication application ie invalid because a claim for
damages for wrongful repudiation is not a matter thar the

adjudicator can determine.

Again, there is much merit in what is contended for. It is
arguable that such claimg, however, may come within the Act if
they are referrable to a contractual provision. It is not
entirely clear that that is the case here and no contention to

that effect was made on behalf of the fixst ragpondent.
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However, the first respondent only recelved the material very
late yesterday and it was submitted by it chat it had not had
an opportunity to ascertaln whather the material put forward
on behalf of the applicant, reflected the entirety of the
contractual documents.

The matter has reached the stage where a payment claim,
purportedly made undexr the Aet, ﬁaﬁ been provided to the
applicant. The applicant has responded by providing a payment
agchedule to the first respondent, indicating that nothing ie
payakle to the first respondent and raising the matters which
are raised before this Court, that is the assertion that no

contract was concluded and that the payment claim is invalid.

The adjudicator was appointed pursuant to the Act on 6 June
2005, that is yestexday, upon the nominating authority

referring the adjudicating application to the adjudicator,

In my view, the appropriate course NoOwW is for the adjudicator
to proceed to decide the application including the threshold
jurisdictional issuea raiped by the aﬁplicant. as I
mentioned, the applicant has raised matters which appear to
have merit. However, given that the adjudicator has now been
appointed and that the adjudicator is required under the Act
to give a decision in a very tight timetable and that these
matters that are raised can be raised before the adjudicatoi,
T de not comsider that it is appropriate thart. I exercise Wy
discretion to in effect pre-empt the decleilon of the

-adjudicator. Of ceurae ths applicant‘é arguﬁenta that have
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07062005 TL2~13/J0D24 M/T 2/2005 (Philippides J]
been raised before the Court, may well find favour with the 1

adjudicator.

In those circumstances, I refuse the application. I should

add that the Act does not preclude the applicant from pursuing

10
the matter further, should the applicant be¢ dissatipfied with
the adjudicator's déterminaticn.
As regards the gquestion af costs, the applicant having failed
in its applicatcion, I considexr that costs ought to follow the 20
event and that the.applicahu should pay the respondent's cosgts
of and incidental te the application. I so order.
an
40
50
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