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BACKGROUND
1

This adjudication arises from a disputed Payment Claim, dated 22 September 2005, in
the amount of $10,848,709.30 (excl GST) made by Delco Australia Pty Ltd (referred to
in this decision as "the Claimant" or "Delco") on Origin Energy CSG Limited (referred to
in this decision as "the Respondent" or "Origin").

2

Origin in its Payment Schedule identified that it considered that there was a payment
owing to it from the Claimant in the amount of $599,101.34 (excl GST). Origin therefore
proposed to make a payment of nil. Upon the issue of the Payment Schedule the
apparent difference between the parties was identified as $3,033,696.78 (incl GST).

3

The subject matter of the claim centres upon the construction of an 87 km natural gas
pipeline and associated works between Spring Gully and Wallumbilla Hub in
Queensland. By way of the Contract, Delco undertook to install the pipeline using pipe
sections supplied by or on behalf of Origin in exchange for payment pursuant to the
Contract.

4

A written contract, incorporating Australian Standard AS2124-1992, for the subject work
was entered into, by way of a formal instrument of agreement, in December 2004 for a
Target Project Cost of $6,360,866.06 (excl GST). Amounts which may become due
under the contract are comprised of the following components; fixed management fee,
target profit, actual direct cost, fixed equipment fee and performance based incentives.

5

Practical Completion has been certified as reached on 15 April 2005. Previous
payments have been claimed and payments have been made in the amount of
$8,704,866.32 (excl GST).
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APPOINTMENT OF ADJUDICATOR
6

The Claimant lodged an Adjudication Application with the Institute of Arbitrators and
Mediators Australia on 20 October 2005 (“the Application”).

7

By correspondence, dated 21 October 2005, the Institute of Arbitrators and Mediators
Australia referred the Application to me. The Institute of Arbitrators and Mediators
Australia is an Authorised Nominating Authority under the Act, Registration Number
N1057859.

8

By correspondence, dated 21 October 2005, I wrote to the parties notifying my
nomination and requesting, inter alia, an extension of time to decide the Application.

9

By correspondence, dated 24 October 2005, the Claimant agreed, inter alia, to my
request for an extension of time to decide the Application.

10

By correspondence, dated 27 October 2005, the Respondent agreed, inter alia, to my
request for an extension of time to decide the Application.

11

By correspondence, dated 27 October 2005, I wrote to the parties providing notice that
I accepted the Application and thereby became the appointed Adjudicator. I am a
Registered Adjudicator under the Act, Registration Number J1055362.
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SCOPE OF THIS DECISION
12

The Act at Section 26(1) requires that I am to decide:
5.1

the amount of the progress payment (if any) to be paid by the Respondent to
the Claimant (the adjudicated amount);

13

5.2

the date on which any such amount became or becomes payable; and

5.3

the rate of interest payable on any such amount.

The Act at Section 34(3)(b) gives me the discretion to decide the proportion of the
contribution to be made by the Claimant and by the Respondent to the authorised
nominating authorities fees. I will consider my exercise of that discretion after dealing
with the substantive issues.

14

The Act at Section 35(3) gives me the discretion to decide the proportion of the
contribution to be made by the Claimant and by the Respondent to the adjudicator’s
fees and expenses. I will consider my exercise of that discretion after dealing with the
substantive issues.

MATTERS REGARDED IN MAKING THE DECISION
15

Section 26(2) restricts the matters that I may consider in deciding an Adjudication
Application. Section 26(2) provides:
“In deciding an adjudication application, the adjudicator is to consider the following
matters only:
(a)

the provisions of this Act and, to the extent they are relevant, the provisions of
the Queensland Building Services Authority Act 1991, part 4A;

(b)

the provisions of the construction contract from which the application arose;

(c)

the payment claim to which the application relates, together with all
submissions, including relevant documentation, that have been properly made
by the claimant in support of the claim;

(d)

the payment schedule, if any, to which the application relates, together with all
submissions, including relevant documentation, that have been properly made
by the respondent in support of the schedule;

(e)

the results of any inspection carried out by the adjudicator of any matter to
which the claim relates”.
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16

In deciding the Application I have had regard to the following:
(i)

The provisions of the Building and Construction Industry Payments Act 2004;
and

(ii)

The provisions of the Contract from which the Application arose as provided by
the Claimant as Attachment A to the Application; and

(iii)

The Payment Claim, dated 22 September 2005, to which the application relates
as provided by the Claimant as Volume 2, 3 and 4 of the Application (“the
Claim”); and

(iv)

The Payment Schedule, dated 6 October 2005, to which the application relates
as provided by the Claimant as Volume 5 of the Application (“the Schedule”);
and

(v)

The Adjudication Application, delivered on 20 October 2005, accompanying
submissions and documents (8 folders in total) comprising:
Volume 1

The Adjudication Application

Volume 2

The Payment Claim - identified at (iii) above

Volume 3

The Payment Claim - identified at (iii) above

Volume 4

The Payment Claim - identified at (iii) above

Volume 5

The Payment Schedule - identified at (iv) above

Attachment A

The Contract - identified at (ii) above

Attachment B - E

B – Target Cost Calculations
C – Certificate of Practical Completion
D – Trench and Pipe Repair Estimate
E – Accrual Adjustments

Attachment F - I

F – Transaction List
G – Summary of Target Direct Cost Invoices
H – Estimate to Complete, dated 29 March 2005
I – Cost Summary

(vi)

The Claimant’s correspondence, dated and received 27 October 2005, copied
to the Respondent confirming some service details.

(vii)

The Adjudication Response, delivered on 31 October 2005, accompanying
submissions and documents (1 folder in total) (“the Response”).
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17

Both the Claimant and the Respondent forwarded unsolicited correspondence to me
during the course of the adjudication, I have not considered any of that correspondence
in this adjudication.

18

I invited further submissions on 14 November 2005, in this adjudication I have
considered those of the party’s submissions and submissions in reply, dated 15
November 2005, which address the subject matter of the invitation.

19

I invited further submissions on 17 November 2005, in this adjudication I have
considered those of the party’s submissions, dated 21 November 2005, and
submissions in reply, dated 22 November 2005, which address the subject matter of the
invitation.

20

While within the adjudicator’s discretion, by Section 25(4) of the Act, no further written
submissions, conference or inspection were requested or conducted.

21

The provisions of the Queensland Building Services Authority Act 1991, part 4A are not
relevant to this application as the application does not involve building work as defined
by that Act.

22

Dutney J in obiter in JJ McDonald & Sons Engineering Pty Ltd v Neil Gall and RICS
Dispute Resolution Service QLD and CEPM Pty Ltd (QSC unreported 12 October 2005
at page 11 line 30), identified that insufficiency of reasons as opposed to error in the
reasons, was itself, a relevant error of law.

23

Before deciding the substantive matters in issue in the Application, I must be satisfied
that I have jurisdiction to proceed. (Ref: BMD Major Projects Pty Ltd v Wagstaff Piling
Pty Ltd and Karyn Reardon, Philippides J, QSC unreported 7 June 2005 at page 5 line
40).

24

Section 26(3) of the Act requires that
“The adjudicator’s decision must—
(a)

be in writing; and

(b)

include the reasons for the decision, unless the claimant and the respondent
have both asked the adjudicator not to include the reasons in the decision.”

25

The Claimant and the Respondent have not requested that I do not include reasons, I
therefore now set about to decide the application including the threshold jurisdictional
issues and to provide sufficient reasons for my decisions in so doing.
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THE CONTRACT AND THE APPLICATION OF THE ACT
PARTIES
26

The contract submitted by the Claimant identifies the contract as:
SPRING GULLY DEVELOPMENT PROJECT
Contract Number 8000-02-001
Construction of Natural Gas Pipeline

27

The contract submitted by the Claimant identifies the parties to the contract as:
The Principal:

Origin Energy CSG Limited
ABN: 68 001 646 331
Level 2
John Oxley Centre
339 Coronation Drive
MILTON QLD 4064

The Contractor:

Delco Australia Pty Ltd
ABN: 64 007 793 937
12 Trade Street
LYTTON QLD 4178

IS THE CONTRACT WITHIN THE JURISDICTION OF THE ACT?
28

Clause 1 of the Formal Instrument of Agreement provides:
“1

CONTRACT DOCUMENTS AND ORDER OF PRECEDENCE

The following documents constitute the Contract between the parties:
1.

This Formal Instrument of Agreement;

2.

Special Conditions of Contract including any attachments;

3.

Part A and Part B of the Annexure to the Australian Standard AS21241992, as annexed hereto;

4.

Australian Standard General Conditions of Contract AS2124-1992 –
incorporated by reference;

5.

Schedules 1 to 5 comprising:
Schedule 1:

Key Personnel

Schedule 2:

Approved Form of Unconditional Undertaking

Schedule 3:

Contractor’s Organisation Chart for Work
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6.

Schedule 4:

Principal’s Organisation Chart for Work

Schedule 5:

Contractor’s Project Execution Plan

Scope of Work as defined by Requisition Number RQ-8000-02-001

Any conflict or inconsistency between the documents comprising the Contract shall be
resolved in accordance with the order stated above, with documents higher in the list
taking precedence over those lower in the list.”
29

The Claimant in the Application submitted that the Contract between the parties is
comprised of those documents described by Clause 1 of the Formal Instrument of
Agreement.

30

The Respondent has made no rebuttal of the Claimant’s submission as to the
documents comprising the Contract between the parties and confirms that “(t)he
Contract documents are listed in paragraph 30 of section C.2 of the adjudication
application”.

31

Therefore, I decide that the Contract between the parties the subject of the Application
is properly constituted by those documents described in Clause 1 of the Formal
Instrument of Agreement and I have relied upon them for the purposes of this
adjudication.

32

The Formal Instrument of Agreement was forwarded by the Respondent for execution
by the Claimant under cover of correspondence dated 26 November 2004. The Formal
Instrument of Agreement is undated on its execution page, however, amendments have
been made to the included Special Conditions of Contract and Part B of the Annexure
to the Australian Standard AS2124-1992. Those amendments are initialled and dated,
the latest date being 13 December 2004.

33

It is my decision therefore that there is a written contract in place, between the parties,
governing the work the subject of the Application. For the purposes of this adjudication I
decide that the date upon which the Contract was entered into was 13 December 2004.

34

In the Application Delco assert: “(t)he work claimed in this Adjudication Application is
both ‘construction work’ as defined in s. 10 of the Act and ‘related goods and services’
as defined in s. 11 of the Act.”
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35

Schedule 2 to the Act provides that a:
“construction contract means a contract, agreement or other arrangement under
which one party undertakes to carry out construction work for, or to supply related
goods and services to, another party.”

36

The Contract Scope of Work as defined by Requisition Number RQ-8000-02-001
provides, inter alia:
“Project Description
The project can be generally described, as:
A 12 inch diameter, 87km pipeline from Spring Gully Plant to Wallumbilla Hub (to
Chainage 86617) approximately 12km south of the town of Wallumbilla, in order to
transfer sales quality natural gas from the Spring Gully CSM field to Wallumbilla to join
the existing transmission network.
The pipeline will be constructed from the following linepipe:
General ROW

API 5L X-70 x 7.2mm W. T. linepipe.

Crossings

API 5L X-70 x 8.7mm W.T. linepipe

Station piping

API 5L X- 70 x 8.7mm W. T. linepipe

The pipeline will be coated with trilaminate coating. Joint coating will be double wrap
tape, excepting for the directionally drilled crossing.
The directionally drilled crossings will be coated with SPC2889 epoxy. The joints will be
coated with the same material.
Included in the Scope
The Construction Contractor will supply all labour, materials, equipment and
consumables to install the Pipeline in accordance with the nominated documents,
including:
1.

Labour

2.

Machinery

3.

Fuel and consumables, including welding electrodes

4.

All tools and equipment required to perform the work

5.

Site Office and store

6.

Accommodation

7.

Site administration and supervision

BCIPA Decision No: 1057859_21

Page 13

Delco Australia Pty Ltd -v- Origin Energy CSG Limited

8.

Implementation and operation of quality control system and acquisition of
records

9.

Operation of Safety Management system

10.

Operation of Environmental Management system

The scope of work will include, but not necessarily be limited to the following:
•

Construction of the pipeline

•

Erection of pig launcher at Spring Gully Plant

•

Installation of a mainline valve (ML V)

The pipeline will have 4 open cut road crossings to be across the sealed main access
road to Spring Gully Plant.
The pipeline will have directionally drilled bored crossings at:
•

Warrego Highway/QR Rail Line

•

Roma-Taroom Road

The pipeline will have open cut crossings (in addition to minor gullies, tracks, etc) at:
•

Eurombah Creek

•

Durham Creek

•

Slatehiil Creek,

•

Back Creek,

•

Coxton Creek

•

Wallumbilla Creek.

•

Slatehill Creek Road (unmade future easement only),

•

Glen Arden Road,

•

Mt Hope Road,

•

M Prices Road,

•

Raslie Road,

•

Mascott Road,

•

Stakeyard Road. The Pipeline also parallels this road for approximately 3km.

•

Trafford Road,

•

Luckona Road, and

•

Nine other un-named local tracks and road easements.”

BCIPA Decision No: 1057859_21

Page 14

Delco Australia Pty Ltd -v- Origin Energy CSG Limited

37

Section 10 of the Act provides:
“(1)

“Construction work” means any of the following work—
(a)

the construction, alteration, repair, restoration, maintenance, extension,
demolition or dismantling of buildings or structures, whether permanent
or not, forming, or to form, part of land;

(b)

the construction, alteration, repair, restoration, maintenance, extension,
demolition or dismantling of any works forming, or to form, part of land,
including walls, roadworks, power-lines, telecommunication apparatus,
aircraft runways, docks and harbours, railways, inland waterways,
pipelines, reservoirs, water mains, wells, sewers, industrial plant and
installations for land drainage or coast protection;

(c)

the installation in any building, structure or works of fittings forming, or
to form, part of land, including heating, lighting, air-conditioning,
ventilation, power supply, drainage, sanitation, water supply, fire
protection, security and communications systems;

(d)

the external or internal cleaning of buildings, structures and works, so
far as it is carried out in the course of their construction, alteration,
repair, restoration, maintenance or extension;

(e)

any operation that forms an integral part of, or is preparatory to or is for
completing, work of the kind referred to in paragraph (a), (b) or (c),
including—
(i)

site clearance, earth-moving, excavation, tunnelling and boring;
and

(ii)

the laying of foundations; and

(iii)

the erection, maintenance or dismantling of scaffolding; and

(iv)

the prefabrication of components to form part of any building,
structure or works, whether carried out on-site or off-site; and

(v)

site restoration, landscaping and the provision of roadways and
other access works;

(f)

the painting or decorating of the internal or external surfaces of any
building, structure or works;

BCIPA Decision No: 1057859_21

Page 15

Delco Australia Pty Ltd -v- Origin Energy CSG Limited

(g)

carrying out the testing of soils and road making materials during the
construction and maintenance of roads;

(h)

any other work of a kind prescribed under a regulation for this
subsection.

(2)

To remove doubt, it is declared that construction work includes building work
within the meaning of the Queensland Building Services Authority Act 1991.

(3)

Despite subsections (1) and (2), construction work does not include any of the
following work—
(a)

the drilling for, or extraction of, oil or natural gas;

(b)

the extraction, whether by underground or surface working, of minerals,
including tunnelling or boring, or constructing underground works, for
that purpose.”

38

The Schedule 2 Dictionary of the Queensland Building Services Authority Act 1991
provides:
“building work means —
(a)

the erection or construction of a building; or

(b)

the renovation, alteration, extension, improvement or repair of a building; or

(c)

the provision of lighting, heating, ventilation, airconditioning, water supply,
sewerage or drainage in connection with a building; or

(e)

any site work (including the construction of retaining structures) related to
work of a kind referred to above; or

(f)

the preparation of plans or specifications for the performance of building
work; or

(fa)

contract administration carried out by a person in relation to the construction
of a building designed by the person; or

(g)

the installation, maintenance, or certification of the installation or
maintenance, of a fire protection system for a commercial or residential
building; or

(h)

carrying out site testing and classification in preparation for the erection or
construction of a building on the site; or

(i)

carrying out a completed building inspection; or
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(j)

the inspection or investigation of a building, and the provision of advice or a
report, for the following—
(i)

termite management systems for the building;

(ii) termite infestation in the building;
but does not include work of a kind excluded by regulation from the ambit of this
definition.”
39

Neither party has made a submission in regard to the application of the Queensland
Building Services Authority Act 1991 to the Contract. The work the subject of the
Contract is the construction of a gas supply pipeline and associated works, it is not work
being undertaken in connection with, or otherwise related to, a building. I find no basis
upon which to find that the work the subject of the Contract is “building work” as defined
by the Queensland Building Services Authority Act 1991.

40

Therefore, I decide that the work does not fall within the above definition of ‘building
work’ for the purposes of that Act and furthermore, for the purpose of deciding the
Application, I decide that the Contract is not subject to the provisions of the Queensland
Building Services Authority Act 1991.

41

The work the subject of the Contract is the construction of a gas supply pipeline and
associated works, it is not the drilling for or extraction of natural gas. I therefore decide
that Section 10(3) of the Act does not exclude it from the definition of construction work
for that, or any other, reason.

42

The Claimant in the Application submitted that “(t)he work by Delco under the Contract
is clearly ‘construction work’ as defined in Section 10(1) of the Act.”

43

The Respondent has made no rebuttal of the Claimant’s submission that the work is
construction work as defined in Section 10(1) of the Act.

44

It is apparent that elements of the work fall within the definitions provided at Sections
10(1)(a), 10(1)(b) and 10(1)(e).

45

Having considered the material before me, it is my decision that the Claimant has made
good its submission and that the work the subject of the contract, being the construction
of a natural gas pipeline and associated works, is construction work within the meaning
of the Act and, therefore, that the subject contract is a construction contract within the
meaning of the Act.
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46

Section 11 of the Act provides:
“(1)

Related goods and services, in relation to construction work, means any of the
following—
(a)

goods of the following kind—
(i)

materials and components to form part of any building, structure
or work arising from construction work;

(ii)

plant or materials (whether supplied by sale, hire or otherwise)
for use in connection with the carrying out of construction work;

(b)

services of the following kind—
(i)

the provision of labour to carry out construction work;

(ii)

architectural, design, surveying or quantity surveying services
relating to construction work;

(iii)

building, engineering, interior or exterior decoration or landscape
advisory services relating to construction work;

(iv)
(c)

soil testing services relating to construction work;

goods and services, in relation to construction work, of a kind prescribed
under a regulation for this subsection.

(2)

In this Act, a reference to related goods and services includes a reference to
related goods or services.”

47

The Claimant in the Application submitted that “(t)he work performed by the Claimant
under the Contract is clearly within the definition of ‘related goods and services’ in
Section 11(1)(b) of the Act.”

48

The Respondent has made no rebuttal of the Claimant’s submission that the work
includes related good and services as defined in Section 11(1)(b) of the Act.

49

It is apparent that elements of the work fall within the definitions provided at Sections
11(1)(b)(i), 11(1)(b)(ii) and 11(1)(b)(iii).

50

On balancing the material, it is my decision that the Claimant has made good its
submission and that work the subject of the contract, being the construction of a natural
gas pipeline and associated works, is related goods and services within the meaning of
the Act and, therefore, that the subject contract is a construction contract within the
meaning of the Act.

51

Section 3(1) of the Act provides:
“(1)

Subject to this section, this Act applies to construction contracts entered into
after the commencement of parts 2 and 3—
(a)

whether written or oral, or partly written and partly oral; and
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(b)

whether expressed to be governed by the law of Queensland or a
jurisdiction other than Queensland.”

52

Subordinate Legislation 2004 No. 091 provides, inter alia:
“1.

The following provisions commence 1 July 2004—
•

section 9

•

parts 4 and 5

•

sections 104 to 106

•

sections108 to 113

•

schedule 1 to the extent it amends the Commercial and Consumer
Tribunal Act 2003

•
2.

schedule 2.

The provisions that are not in force and not otherwise commenced under this
proclamation commence 1 October 2004.”

53

Part 1, Section 3, Part 2 and Part 3 of the Act therefore commenced on 1 October 2004.

54

As the Contract was entered into after 1 October 2004 it is my decision that Section
3(1) of the Act has been satisfied as the adjudication application relates to a payment
claim the subject of construction work for which there exists a construction contract
entered into after 1 October 2004.

55

Section 3(2) of the Act provides:
“(2) This Act does not apply to—
(a)

a construction contract to the extent that it forms part of a loan
agreement, a contract of guarantee or a contract of insurance under
which a recognised financial institution undertakes—
(i)

to lend an amount or to repay an amount lent; or

(ii)

to guarantee payment of an amount owing or repayment of an
amount lent; or

(iii)

to provide an indemnity relating to construction work carried out,
or related goods and services supplied, under the construction
contract; or

(b)

a construction contract for the carrying out of domestic building work if a
resident owner is a party to the contract, to the extent the contract
relates to a building or part of a building where the resident owner
resides or intends to reside; or
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(c)

a construction contract under which it is agreed that the consideration
payable for construction work carried out under the contract, or for
related goods and services supplied under the contract, is to be
calculated other than by reference to the value of the work carried out or
the value of the goods and services supplied.”

56

There is nothing in the construction contract that provides any indication that it forms
part of a loan agreement, contract of guarantee or contract of insurance with a
recognised financial institution. Neither party has made any submissions in respect of
any such provisions.

57

The construction contract is for the construction of a natural gas pipeline and
associated works, as such it is not a contract for the carrying out of domestic building
work. Neither party has made any submissions in respect of any such provisions.

58

The construction contract contains no provision for the consideration payable to be
other than by reference to the value of the work carried out. Neither party has made any
submissions in respect of any such provisions.

59

In the absence of any submissions to the contrary and having considered the Contract,
it is my decision that there is nothing in the Contract that prevents the application of the
Act by virtue of Section 3(2).

60

Section 3(3) of the Act provides:
“(3)

This Act does not apply to a construction contract to the extent it contains—
(a)

provisions under which a party undertakes to carry out construction
work, or supply related goods and services in relation to construction
work, as an employee of the party for whom the work is to be carried out
or the related goods and services are to be supplied; or

(b)

provisions under which a party undertakes to carry out construction
work, or to supply related goods and services in relation to construction
work, as a condition of a loan agreement with a recognised financial
institution; or

(c)

provisions under which a party undertakes—
(i)

to lend an amount or to repay an amount lent; or

(ii)

to guarantee payment of an amount owing or repayment of an
amount lent; or
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(iii)

to provide an indemnity relating to construction work carried out,
or related goods and services supplied, under the construction
contract.”

61

The construction contract is between parties that are both Australian businesses and is
a Contract for the construction of a natural gas pipeline and associated works, it is not
an personnel employment contract. Neither party has made any submissions in respect
of any such provisions.

62

The Contract contains no provision pertaining to an undertaking to carry out work as a
condition of a loan agreement with a recognised financial institution. Neither party has
made any submissions in respect of any such provisions.

63

There are no provisions in the contract that provide an undertaking to; lend or repay lent
money, guarantee payment of an amount owing or repayment of an amount lent, or
provide an indemnity relating to the construction work carried out. Neither party has
made any submissions in respect of any such provisions.

64

In the absence of any submissions to the contrary and having considered the Contract,
it is my decision that there is nothing in the Contract that excludes the application of the
Act by virtue of Section 3(3).

65

Section 3(4) of the Act provides:
“(4)

This Act does not apply to a construction contract to the extent it deals with
construction work carried out outside Queensland or related goods and services
supplied for construction work carried out outside Queensland.”

66

The contract is for the construction of 87 km of natural gas pipeline and associated
works from Spring Gully to Wallumbilla Hub in Queensland.

67

It is my decision therefore that the exclusion of the Act by Section 3(4) is not applicable
as the construction work, being the construction of a natural gas pipeline, is carried out
inside Queensland.

68

Neither party has made any submission in respect of the work being the subject of a
notice of claim of charge under the Subcontractors’ Charges Act 1974 and I am
unaware of any such notice. Therefore, to the best of my knowledge, Section 4 of the
Act is not applicable to this adjudication.

69

On these grounds it is my decision that the construction contract is within the
jurisdiction of the Act.
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RELEVANT PROVISIONS OF THE ACT
REFERENCE DATE
70

Section 12 of the Act provides:
“From each reference date under a construction contract, a person is entitled to a
progress payment if the person has undertaken to carry out construction work, or
supply related goods and services, under the contract.”

71

Schedule 2 of the Act provides:
“reference date, under a construction contract, means—
(a)

a date stated in, or worked out under, the contract as the date on which a claim
for a progress payment may be made for construction work carried out or
undertaken to be carried out, or related goods and services supplied or
undertaken to be supplied, under the contract; or

(b)

if the contract does not provide for the matter—
(i)

the last day of the named month in which the construction work was first
carried out, or the related goods and services were first supplied, under
the contract; and

(ii)
72

the last day of each later named month.”

Clause 42.1 of the Contract (AS2124-1992 as amended by Part B of the Annexure)
provides, inter alia:
“At the times for payment claims stated in the Annexure and upon issue of a Certificate
of Practical Completion and within the time prescribed by Clause 42.7, the Contractor
shall deliver to the Superintendent claims for payment ………..”

73

Part A of the Annexure, Item 37 provides:
“Times for Payment of Claims:

By the end of the month for the period
ending on the 25th day of the calendar

(Clause 42.1)

74

month.”

In the Application the Claimant asserts:
“Relevantly Part A of the Annexure to the Contract provides that Progress Claims be
lodged from the “(b)y the end of the month for the period ending on the 25th day of the
calendar month. In addition GCOC clause 42.1 provides that Delco is entitled to submit
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a claim upon the issue of a certificate of practical completion. The work for which
payment is claimed was completed on or around 30 May 2005. A certificate of practical
completion was issue (sic) on 6 June 2005 (Refer Attachment C). Accordingly, by
reason of s. 12 of the Act, Delco was entitled to a progress payment “from”:
1.

each of the 25th day of June, July and August 2005; and

2.

the certificate of practical completion.

Having not previously made a claim under the Act, the Adjudicator may be satisfied that
Delco is entitled to make a payment claim in respect of any of those reference dates”
75

The Respondent has not directed any submission in reply.

76

Attachment C to the Application is a copy of the Certificate of Practical Completion,
issued under cover of correspondence dated 6 June 2005, which confirms that Practical
Completion was reached on 15 April 2005. Therefore the Claimant was entitled to issue
a payment claim on 6 June 2005.

77

I am satisfied that the Claimant’s assertion in regard to the monthly claims is one
possible interpretation of the provisions of the Contract. It might equally be argued that
the only requirement for making the claim is that it is prior to the end of the month and
simply that when made it is to include work undertaken to be done by the 25th day of
the month. It is not uncommon, for example, for a provision that a claim be made by,
say, the twentieth day of the month for work undertaken to be completed by the end of
that month. Both the heading and the provision in item 37 are somewhat ambiguous in
context.

78

I am satisfied that the provision in the contract limiting the making of a contractual
payment claim to be made “by the end of the month” is ineffective for a payment claim
made under the Act as Section 12 of the Act provides for payment claims under the Act
to be made from each reference date.

79

Based on the above provisions of the Contract, it is my decision that the Contract does
contain a provision as to when a payment claim may be made and that provision, which
prevails over the implied provision in the Act, is ‘(b)y the end of the month for the period
ending on the 25th day of the calendar month’.

80

The Claimant has submitted that “the work for which payment is claimed was performed
up to and including 30 May 2005”. The first unambiguous Reference Date following 30
May 2005 arises with the issue of the Certificate of Practical completion on 6 June
2005.
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81

Therefore, I decide that there are several available Reference Dates as there have
been no previous Payment Claims made under the Act. For the purposes of this
decision, I decide that the Reference Date for the Payment Claim the subject of the
Application is 6 June 2005.

AMOUNT OF A PROGRESS PAYMENT
82

Section 13 of the Act provides:
“The amount of a progress payment to which a person is entitled in relation to a
construction contract is—
(a)

the amount calculated under the contract; or

(b)

if the contract does not provide for the matter, the amount calculated on the
basis of the value of construction work carried out or undertaken to be carried
out, or related goods and services supplied or undertaken to be supplied, by the
person, under the contract.”

83

Clause 42.1 of the Contract (AS2124-1992 as amended by Part B of the Annexure)
provides, inter alia:
“Within 14 days after receipt of a claim for payment, the Superintendent shall
issue to the Principal and to the Contractor a payment certificate stating the
amount of the payment which, in the opinion of the Superintendent, is to be
made by the Principal to the Contractor or by the Contractor to the Principal.
The Superintendent shall set out in the certificate the calculations employed to
arrive at the amount and, if the amount is more or less than the amount claimed
by the Contractor, the reasons for the difference. The Superintendent shall
allow in any payment certificate issued pursuant to this Clause 42.1 or any Final
Certificate issued pursuant to Clause 42.8 or a Certificate issued pursuant to
Clause 44.6, amounts paid under the Contract and amounts otherwise due from
the Principal to the Contractor and/or due from the Contractor to the Principal
arising out of or in connection with the Contract including but not limited to any
amount due or to be credited under any provision of the Contract.”

84

In the Application, Delco submitted:
“In this case, the amount of the progress payment is to be calculated in
accordance with the Contract pursuant to s. 13(a) of the Act. SCOC [the Special
Conditions of Contract] expressly provides the formulae for calculating the
amount of the payment to Delco.”
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85

In the Response, Origin submitted:
“S13(a) of the Act requires the adjudicator to calculate the amount of the
progress payment in accordance with the Contract. The Contract clearly
requires that a progress paymen t is only to contain adjustments to the Target
Direct Cost if the Claimant has established a contractual entitlement to a
variation claim pursuant to clause 40 of the Contact or delay costs pursuant to
clause 36 of the Contract.
and
As stated in the previous section of this adjudication response, s13(a) of the Act
requires the adjudicator to calculate the amount of the progress payment in
accordance with the Contract. Appendix 1 of the Special Conditions of Contract
clearly requires that a progress payment is only to contain adjustments to the
Target Direct Cost if the Claimant has established a contractual entitlement to a
variation claim pursuant to clause 40 of the Contractor or delay costs pursuant
to clause 36 of the Contract.”

86

I consider that both party’s submissions, which ostensibly address Section 13 of the
Act, relate better to Section 14 of the Act, the valuation of the work. To my mind Section
13 of the Act, which relates to the amount of a progress payment, provides relevant
provisions for deciding the amount to be paid. Contractual provisions might establish an
amount to be paid different from the value of the work done (for example, contractual
provisions may allow the deduction of retentions or set-offs or other amounts from the
value of the work done).

87

If I am right in that then neither party has made a submission in respect of the method
of calculation of the amount of a progress payment.

88

Based on the above provisions of the Contract, it is my decision that the Contract does
provide a method of calculation of the amount of a progress payment and that the
above provision in Clause 42.1 of the Contract (which permits adjustment to the value
of the work done) prevails over the alternative provisions at Section 13(b) of the Act.

VALUATION OF CONSTRUCTION WORK
89

Section 14 of the Act provides, inter alia:
“(1)

Construction work carried out or undertaken to be carried out under a
construction contract is to be valued—

(a)

under the contract; or
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(b)

if the contract does not provide for the matter, having regard to—
(i)

the contract price for the work; and

(ii)

any other rates or prices stated in the contract; and

(iii)

any variation agreed to by the parties to the contract by which the
contract price, or any other rate or price stated in the contract, is to be
adjusted by a specific amount; and

(iv)
(2)

if any of the work is defective, the estimated cost of rectifying the defect.

Related goods and services supplied or undertaken to be supplied under a
construction contract are to be valued—

(a)

under the terms of the contract; or

(b)

if the contract does not provide for the matter, having regard to—
(i)

the contract price for the goods and services; and

(ii)

any other rates or prices stated in the contract; and

(iii)

any variation agreed to by the parties to the contract by which the
contract price, or any other rate or price stated in the contract, is to be
adjusted by a specific amount; and

(iv)

if any of the goods are defective, the estimated cost of rectifying the
defect.”

90

Clause 42.1 of the Contract (AS2124-1992 as amended by Part B of the Annexure)
provides, inter alia:
“At the times for payment claims stated in the Annexure and upon issue of a Certificate
of Practical Completion and within the time prescribed by Clause 42.7, the Contractor
shall deliver to the Superintendent claims for payment supported by evidence of the
amount due to the Contractor and such information as the Superintendent may
reasonably require. Claims for payment shall(a)

show the contract value of the work under the Contract carried out in
accordance with the Contract and, subject to Clause 42.4, incorporated in the
Works;

(b)

include all amounts then due to the Contractor arising out of or in connection
with the Contract or for any alleged breach thereof; and
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(b)[sic] attach evidence satisfactory to the Superintendent that all amounts included in
previous progress payments to the Contractor for subcontractors and then due
for payment have been paid or otherwise discharged.
The Contractor shall promptly provide any additional information the Superintendent
reasonably requires to assess any claim for payment. The Superintendent is not obliged
to make any assessment of a claim for payment by the Contractor until sufficient
information to the satisfaction of the Superintendent has been provided.”
91

Clause 3 of the Contract (AS2124-1992 as amended by Part B of the Annexure)
provides, inter alia:
“3

NATURE OF CONTRACT

3.1

Performance and Payment

The Contractor shall execute and complete the work under the Contract.
The Principal shall pay the Contractor the amounts set out and calculated in
accordance with Appendix 1 and Appendix 2 of the Special Conditions.
3.2

Quantities

Quantities in a Bill of Quantities or Schedule of Rates are estimated quantities only.
A direction shall not be required to be given by the Superintendent by reason of the
actual quantity of an item required to perform the Contract being greater or less than
the quantity shown in the Bill of Quantities or Schedule of Rates.
3.3

Adjustment for Actual Quantities—Schedule of Rates

Where otherwise than by reason of a direction of the Superintendent to vary the work
under the Contract, the actual quantity of an item required to perform the Contract is
greater or less than the quantity shown in the Schedule of Rates—
(a)

where the Principal accepted a lump sum for the item, the difference shall be

valued under Clause 40.5 as if it were varied work directed by the Superintendent as a
variation;
(b)

where the Principal accepted a rate for the item the rate shall apply to the

greater or lesser quantities provided that where limits of accuracy are stated in the
Annexure the rate shall apply to the greater or lesser quantities within the limits and
quantities outside the limits shall be valued under Clause 40.5 as if they were varied
work directed by the Superintendent as a variation.
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If a Schedule of Rates omits an item which should have been included, the item shall
be valued under Clause 40.5 as if it was extra work directed by the Superintendent as a
variation.
3.4

Minor Items

Minor items not expressly mentioned in the Contract but which are necessary for the
satisfactory completion and performance of the work under the Contract shall be
supplied and executed by the Contractor. The cost of such minor items shall be
deemed to be included in the Fixed Management Fee, as defined in Appendix 1 to the
Special Conditions. “
92

Clause 4.1 of the Contract (AS2124-1992 as amended by Part B of the Annexure)
provides, inter alia:
“4.1

Purpose of the Bill of Quantities

Alternative 1
A Bill of Quantities forms part of the Contract only to the extent provided in the Contract.
Alternative 2
A Bill of Quantities shall not form part of the Contract.
Alternative 3
A Bill of Quantities forms part of the Specification.
93

Part A of the Annexure, Item 8 provides:
“Bill of Quantities – the alternative

A Bill of Quantities shall not be

applying:

applicable.”

(Clause 4.1)
94

Appendix 1 of the Special Conditions of Contract provides:
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95

Appendix 2 of the Special Conditions of Contract provides:

96

By the operation of item 8 of the Annexure part A, there is no Bill of Quantities
applicable to the valuation of the work. However, by the operation of Clause 3.1,
Appendix 1 and Appendix 2 of the Special Conditions of Contract are applicable for the
purpose of valuation of the work.
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97

In the Application, Delco submit:
“In this case, given the express provisions of SCOC Appendix 1, the progress payment
to which Delco is entitled is to be valued in accordance with the express provisions of
SCOC Appendix 1, pursuant to s. 14(1)(a) and (2)(a) of the Act. Those express
provisions of the Contract provide for valuation of:
1.

The adjustment to Fixed Management Fee (SCOC Appendix 1 clause 1.1);

2.

The adjustment to the target profit (SCOC Appendix 1 clause 1.2);

3.

The adjustment to Actual Direct Costs, under the Contract (SCOC Appendix 1
clause 1.3);

4.

The adjustment to the Fixed Equipment Fee (SCOC Appendix 1 clause 1.4);
and

5.

The Performance based incentives (SCOC Appendix 1 clause 3),

By reference to the various formulae in those clauses, based on the target costs (in
SCOC Appendix 2) and the rates listed where applicable In SCOC Appendix 3.”
98

The Respondent has not directed any submission in reply.

99

Based on the above provisions of the contract, I find that the contract does provide a
method of valuation of work and that the above provisions prevail over the alternative
provisions contained in Sections 14(1)(b) and 14(2)(b) of the Act. I do not understand
the parties to have argued otherwise, whether addressing Section 13 or Section 14 of
the Act.

DUE DATE FOR PAYMENT
100

Section 15(1) of the Act provides:
“(1)

A progress payment under a construction contract becomes payable—

(a)

if the contract contains a provision about the matter that is not void under
section 16 or under the Queensland Building Services Authority Act 1991,
section 67U or 67W10—on the day on which the payment becomes payable
under the provision; or

(b)

if the contract does not contain a provision about the matter or contains a
provision that is void under section 16 or under the Queensland Building
Services Authority Act 1991, section 67U or 67W—10 business days after a
payment claim for the progress payment is made under part 3.”
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101

Clause 42.1 of the Contract (AS2124-1992 as amended by Part B of the Annexure)
provides, inter alia:
“Within 14 days after receipt of a claim for payment, the Superintendent shall issue to
the Principal and to the Contractor a payment certificate stating the amount of the
payment which, in the opinion of the Superintendent, is to be made by the Principal to
the Contractor or by the Contractor to the Principal.
……………
Subject to Clause 42.10, within the time stated in Annexure Part A after the issue of a
payment certificate under this Clause, the Principal shall pay to the Contractor or the
Contractor shall pay to the Principal, as the case may be, an amount not less than the
amount shown in the certificate as due to the Contractor or to the Principal as the case
may be. A payment made pursuant to this Clause shall not prejudice the right of either
party to dispute under Clause 47 whether the amount so paid is the amount properly
due and payable and on determination (whether under Clause 47 or as otherwise
agreed) of the amount so properly due and payable, the Principal or Contractor, as the
case may be, shall be liable to pay the difference between the amount of such payment
and the amount so properly due and payable.”

102

The Annexure Part A item 38 provides:
“Period for payment:
(Clause 42.1)

103

30 days after receipt by Principal of
Payment Certificate”

When amending the standard form AS2124-1992 the parties have deleted the provision
in Clause 42.1 dealing with the circumstance where a payment certificate is not issued.

104

In the circumstances of the Application, the Principal (Manager CSG Oil and Gas
Production) served the Schedule on 6 October 2005.

105

In the Application the Claimant asserts: “(a)s no such certificate has been issued by the
Superintendent, the time for payment is 10 business days after the Payment Claim was
made (22 September 2005), pursuant to section 15(1)(b) of the Act.”

106

In reply the Respondent asserts: “(i)f the adjudicator decides that an amount is payable,
then s29 of the Act makes it clear when the Respondent must pay that amount.”

107

It is apparent that the Respondent has misinterpreted the provisions of the Act. Section
15(1) provides a time period after which a payment becomes payable, Section 26(1)(b)
requires that I find the date on which any amount became or becomes payable and
Section 29 provides a time period or date by which the Respondent is required to pay
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that amount. The Act provides for the payment of interest during the period between
when the payment becomes payable and when the payment is made.
108

The Contract also includes the following of the Special Conditions of Contract provides:
“SC18 Security of Payment Legislation
‘Legislation’ for the purposes of this Special Condition means the Building &
Construction Industry Payments Act 2004.
To the extent that the Legislation applies to this Contract:
a)

the Superintendent is deemed to be the agent of the Principal for the purposes
of responding to any payment claim under the Legislation, but is not the
Principal’s agent for the purposes of the receiving any payment claim under the
Legislation; and

b)

If the Contractor serves a payment claim under the Contract and a payment
claim under the Legislation for the same reference date, as that term is defined
in the Legislation, the Superintendent’s response to the payment claim under
the Contract is deemed to also be a payment schedule issued on behalf of the
Principal in response to the payment claim made under the Legislation, unless
the Principal or Superintendent elect to deliver a separate payment schedule in
response to the payment claim under the Legislation.”

109

I am conscious of authority provided by the NSW Courts that when undertaking an
adjudication the adjudicator should look to the proper application of the Contract,
irrespective of any necessary reference by a party. The Contract in this application
provides for the Contractor to serve a payment claim on the Superintendent who in turn
is required to issue a payment certificate on both the Principal and the Contractor
stating the amount to be paid and the reasons for any difference (c.f. a Payment
Schedule under the Act) with payment to be made 30 days following the receipt of that
Certificate.

110

In accordance with the provisions of the Contract, if the Payment Schedule had been
issued by the Superintendent, payment is due 30 days after receipt of that document by
the Principal.

111

The Claimant has urged my application of the 10 day provision in the Act, which it is
entitled to do, on the basis that the Payment Schedule was not served by the
Superintendent (Project Services Manager Spring Gully Development Project) but
rather by the Principal (Manager CSG Oil and Gas Production).
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112

I consider that to be a narrow application of the Act without regard to the terms of the
Contract and recognised industry practice. The Claimant has been provided with the
Schedule in response to the Claim, the Schedule references the Claim, states the
amount proposed to the paid and sets out the reasons for the difference. The intent of
the Contract, when armed with such information, is that payment will follow within 30
days. Any payment made “in accordance with the Contract” would be made 30 days
after the receipt of such a document.

113

Having considered the Claimant’s submission, the Contract and the Act, I find that the
Contract does contain a relevant provision about when a “progress payment under a
construction contract becomes payable”. Therefore I decide that the provisions of
15(1)(a) of the Act apply, the relevant provision for when a progress payment becomes
payable is 30 days after the issue of the Payment Schedule.
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INTEREST
114

Section 15(2) and Section 15(3) of the Act provide:
"(2)

Subject to subsection (3), interest for a construction contract is payable on the
unpaid amount of a progress payment that has become payable at the greater
of the following rates—
(a)

the rate prescribed under the Supreme Court Act 1995, section 48(1) for
debts under a judgment or order;

(b)the rate specified under the contract.
(3)

For a construction contract to which Queensland Building Services Authority Act
1991, section 67P applies because it is a building contract, interest is payable at
the penalty rate under that section".

115

As I have already decided that the Queensland Building Services Authority Act 1991
does not apply to the Contract; Section 15(3) of the Act is not applicable.

116

Section 48(1) of the Supreme Court Act 1995 provides:
"48

Interest on debt under judgment or order

(1)

Where judgment is given or an order is made by a court of record for the
payment of money in a cause of action that arose after the commencement of
the Common Law Practice Act Amendment Act 1972, interest shall, unless the
court otherwise orders, be payable at the rate prescribed under a regulation
from the date of the judgment or order on so much of the money as is from time
to time unpaid.

117

Section 4 of the Supreme Court Regulation 1998 (Reprint 1A) provides:
“4

Rate of interest on debt under judgment or order

For section 48(1) of the Act, the prescribed rate is 10% a year.
118

Clause 42.9 of the Contract (AS2124-1992 as amended by Part B of the Annexure)
provides:
“42.9

Interest on Overdue Payments

If any moneys due to either party remain unpaid after the date upon which or the
expiration of the period within which they should have been paid then interest shall be
payable thereon from but excluding the date upon which or the expiration of the period
within which they should have been paid to and including the date upon which the
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moneys are paid. The rate of interest shall be the rate stated in the Annexure and if no
rate is stated the rate shall be 6 percent per annum. Interest shall be calculated as
simple interest.”
119

Item 42 of the annexure to the Contract provides:
“The rate of Interest on overdue

6 % per annum simple interest”

payments:
(Clause 42.9)
120

It is my decision that the contract does contain a provision as to the rate of interest
payable on the unpaid amount of a progress payment, that provision being 6% per
annum simple interest.

121

In the Application the Claimant submits:
“The rate of interest specified under the contract is 6% pa. The current rate of interest
prescribed under the Supreme Court Act 1995 is 9% per annum. Accordingly, the rate
of 9% is to be applied pursuant to section 15(2) of the Act.”

122

In the Response, Origin provide the following submissions in reply:
“The Claimant includes a claim for interest in sections J and K of its adjudication
application. No claim for interest was included in the payment claim, thus this interest
claim is raised for the first time in the adjudication application.
As s24(4) of the Act prevents the Respondent from responding fully to the interest
claim, it would be a breach of natural justice for the adjudicator to consider this claim.
Further, although s26 of the Act states the adjudicator is to decide on the interest
payable, s21 of the Act makes it clear the adjudicator is adjudicating on the original
payment claim, which does not include any claim for interest.
Accordingly, it is submitted that in this case the adjudicator need only consider:
1.

the amount of the progress payment, if any, to be paid by the Respondent to the
Claimant; and

2.

the date on which any such amount becomes payable.

and
As stated above the payment claim does not include a claim for interest. As the
adjudicator’s role is to evaluate the payment claim, you must determine that no interest
is payable in this case.
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and
As set out in the introductory paragraph headed “What the Adjudicator must
Determine”, the Respondent sets out why the adjudicator cannot consider the
Claimant’s late interest claim.
Further the payment schedule correctly concludes that no amount is payable by the
Respondent to the Claimant. If the payment schedule is correct, as the Respondent
contends, then the adjudicator should not award any interest.
Further, the adjudicator should take into account that the Claimant has sought to rely on
new information in its adjudication application. If the adjudicator relies upon this new
information to decide that the Respondent may pay some money to the Claimant, no
interest should be payable, as until that new information was provided, there was no
entitlement to any payment under the Contract and thus there was no entitlement to
interest on any basis. ”
123

I consider that the inclusion of an amount for interest in the adjudicated amount would
require, in the first instance, that the Contract provides for such a payment and that the
Claimant has claimed that entitlement in its Payment Claim. To that extent I agree with
the Respondent’s assertion, however contrary to the Respondent’s assertion I do not
consider that the Claimant has made any claim for the inclusion of interest in the
adjudicated amount.

124

It is apparent that the Respondent has to some degree misconstrued the provisions of
the Act. Section 15(2) provides a statutory right to interest on the unpaid amount of a
progress payment that has become payable. Section 26(1)(c) mandates that I find the
rate of interest payable on the adjudicated amount. Section 30 sets out how the
Claimant may recover that interest if the Respondent does not pay it.

125

Section 15(2) of the Act provides a statutory right to the payment of interest on the
unpaid amount of a progress payment that has become payable. In the instance of
interest accruing on a Payment Claim made under the Act, it is not necessary for the
Claimant to separately claim interest on that Payment Claim.

126

The Claimant has not included any claim for interest on the alleged overdue amounts
included in the Claim. For the reasons outlined above I accept the Claimant’s assertion
that it is entitled to interest in accordance with the provisions of the Act on the
adjudicated amount.

127

Section 15(2) of the Act provides that the greater of the subsequent provisions prevail.
In this instance the greater of 10% and 6%.
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128

It is my decision that the prevailing provision as to the rate of interest payable on the
unpaid amount of a progress payment is Section 15(2)(a), the rate prescribed under the
Supreme Court Act 1995, section 48(1) for debts under a judgment or order, currently
10% per annum.

PAYMENT CLAIM
129

Section 17(1) of the Act provides:
“A person mentioned in section 12 who is or who claims to be entitled to a progress
payment (the claimant) may serve a payment claim on the person who, under the
construction contract concerned, is or may be liable to make the payment (the
respondent).”

130

The Claim is dated 22 September 2005 and is addressed to the Principal at the address
for the Principal set out in the Formal Instrument of Agreement. The Claim is on the
letterhead of the Contractor as set out in the Formal Instrument of Agreement.

131

With the Schedule, Origin confirms:
“We enclose the Principal’s payment schedule (which incorporates Appendices 1 to 8)
in response to your payment claim attached to your letter dated 22 September 2005
(Your Ref 5205-100-031-L) received on 23 September 2005 (referred to throughout the
payment schedule as the “Payment Claim”)”

132

The Claimant has not contested the Respondent’s submission as to the date the Claim
was received.

133

Accordingly, for the purposes of this adjudication, I decide that the Respondent was
served with, and received, the Claim on 23 September 2005.

134

It is therefore my decision that, in satisfaction of Section 17(1) of the Act, the Claimant
has served a payment claim on the person who, under the construction contract
concerned, is or may become liable to make the payment and that, in satisfaction of
Section 12, the payment claim was served from a reference date.

135

Section 17(2) of the Act provides:
“A payment claim—
(a)

must identify the construction work or related goods and services to which the
progress payment relates; and

(b)

must state the amount of the progress payment that the claimant claims to be
payable (the claimed amount); and
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(c)
136

must state that it is made under this Act.”

The covering correspondence (reference number 5205-100-031-L, dated 22 September
2005) and the first page of the Payment Claim, follow:
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137

The Respondent has not made any submissions that the Claim is not valid, in the sense
that it has not been correctly drawn and served.
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138

The Claim includes the heading:
“PROJECT: Spring Gully Development Project, Contract Number 8000-02-001”

139

That is the same project name and contract number as on the Formal Instrument of
Agreement and other contract documents. The Claim includes in excess of one
thousand (1000) pages of material associated with the payment claimed.

140

Following consideration of the material provided, I decide that the Claim does identify
the construction work and related good and services to which the progress payment
relates.

141

The Claim clearly identifies the amount of the progress payment that Delco claims to be
payable as $2,374,685.31 (including GST).

142

The Claim is endorsed “This claim is made under the Building and Construction
Industry Payments Act 2004 (Qld)”.

143

It is my decision that the payment claim to which the adjudication application relates
satisfies the requirements of Section 17(2) the Act.

144

It is not necessary to consider Section 17(3) of the Act in this decision.

145

Section 17(4) of the Act provides:
“A payment claim may be served only within the later [my emphasis] of—
(a)

the period worked out under the construction contract; or

(b)

the period of 12 months after the construction work to which the claim relates
was last carried out or the related goods and services to which the claim relates
were last supplied.”

146

Therefore, irrespective of any provision in the construction contract, a payment claim
may be served within a minimum period of 12 months after the construction work to
which the claim relates was last carried out.

147

The Claimant submitted “the work for which payment is claimed was completed on or
around 30 May 2005”. The Respondent did not contest that submission.

148

It follows that the Claim, served on 23 September 2005, has been served within 12
months of completion of the work the subject of the claim, that is, prior to 30 May 2006.

149

It is my decision that the payment claim has been served within the period permitted by
Section 17(4) of the Act.
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150

Section 17(5) of the Act provides:
“A claimant can not serve more than 1 payment claim in relation to each reference date
under the construction contract.”

151

In the Application Delco submitted that: “(h)aving not previously made a claim under the
Act, the Adjudicator may be satisfied that Delco is entitled to make a payment claim in
respect of any of those reference dates”. The Respondent did not contest that
submission.

152

I have earlier decided that the Payment Claim the subject of the Application is the
Payment Claim for the reference date being 6 June 2005 and furthermore I decide that
there has been no earlier Payment Claim for this reference date.

153

It is my decision that the payment claim served is not excluded by virtue of Section
17(5) of the Act.

154

It is not necessary to consider Section 17(6) of the Act in this decision.

PAYMENT SCHEDULE
155

Section 18 (1), 18(2) and 18(3) of the Act provide:
“(1)

A respondent served with a payment claim may reply to the claim by serving a
payment schedule on the claimant.

(2)

A payment schedule—
(a)

must identify the payment claim to which it relates; and

(b)

must state the amount of the payment, if any, that the respondent
proposes to make (the scheduled amount).

(3)

If the scheduled amount is less than the claimed amount, the schedule must
state why the scheduled amount is less and, if it is less because the respondent
is withholding payment for any reason, the respondent’s reasons for withholding
payment.”

156

With the Schedule, Origin confirms:
“P5205 Spring Gully Development Project – Natural Gas Pipeline Construction Contract
Number 8000-02-001
We enclose the Principal’s payment schedule (which incorporates Appendices 1 to 8) in
response to your payment claim attached to your letter dated 22 September 2005 (Your
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Ref 5205-100-031-L) received on 23 September 2005 (referred to throughout the
payment schedule as the “Payment Claim”)”
The Principal does not propose to make any payment, as set out in the attached
Payment Schedule.
The reasons why the scheduled amount is less than the amount claimed by the
Contractor is set out in the attached payment schedule and supporting documents,
including Appendices 1 to 8.”
157

The Claimant has not made any submissions that the Schedule is not valid, in the
sense that it has not been correctly drawn and served.

158

The Schedule identifies the claim to which it relates as the “payment claim attached to
your letter dated 22 September 2005 (Your Ref 5205-100-031-L) received on 23
September 2005 “.

159

The Schedule states that amount of the payment proposed to be made by “(t)he
Principal does not propose to make any payment.”

160

It is therefore my decision that, in satisfaction of Section 18(2) of the Act, the Schedule
identifies the payment claim to which it relates and the amount proposed payment (nil).

161

As to why the scheduled amount is less then the claimed amount the Schedule
provides “(t)he reasons why the scheduled amount is less than the amount claimed by
the Contractor is set out in the attached payment schedule and supporting documents,
including Appendices 1 to 8”. Detailed reasons are provided in those documents.

162

It is therefore my decision that, in satisfaction of Section 18(3) of the Act, the Schedule
provides reasons why the scheduled amount is less then the claimed amount.

163

The Schedule, which is on the principal’s letterhead, is dated 6 October 2005 and is
addressed to the Contractor at the address for the Contractor set out in the Formal
Instrument of Agreement.

164

It is my decision that, in satisfaction of Section 18(1) of the Act, the Respondent has
served a payment schedule on the Claimant.

165

Section 18(4) of the Act requires that a respondent serve a payment schedule within the
earlier of:
(i)

the time required by the relevant construction contract; or

(ii)

10 business days after the payment claim is served.
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166

Clause 42.1 of the Contract (AS2124-1992 as amended by Part B of the Annexure)
provides, inter alia:
“Within 14 days after receipt of a claim for payment, the Superintendent shall issue to
the Principal and to the Contractor a payment certificate stating the amount of the
payment which, in the opinion of the Superintendent, is to be made by the Principal to
the Contractor .………”

167

“SC18 Security of Payment Legislation” of the Special Conditions of Contract provides:
“‘Legislation’ for the purposes of this Special Condition means the Building &
Construction Industry Payments Act 2004.
To the extent that the Legislation applies to this Contract:
a)

the Superintendent is deemed to be the agent of the Principal for the purposes
of responding to any payment claim under the Legislation, but is not the
Principal’s agent for the purposes of the receiving any payment claim under the
Legislation; and

b)

If the Contractor serves a payment claim under the Contract and a payment
claim under the Legislation for the same reference date, as that term is defined
in the Legislation, the Superintendent’s response to the payment claim under
the Contract is deemed to also be a payment schedule issued on behalf of the
Principal in response to the payment claim made under the Legislation, unless
the Principal or Superintendent elect to deliver a separate payment schedule in
response to the payment claim under the Legislation.” [my emphasis]

168

The parties contracted that, in the absence of any separate response from the Principal,
the Superintendent’s payment certificate is deemed to be a payment schedule on behalf
of the Principal under the Act. The time for the provision of that document is within 14
days after receipt of the payment claim as identified in Clause 42.1 of the Contract.

169

It is my decision that the prevailing provision as to the time for service of a payment
schedule under Part 3 Division 1 of the Act is Section 18(4)(i), namely within 14 days
after the payment claim is served.

170

I note that for the purposes of the Application the difference between Section 18(4)(i)
and 18(4)(ii) is not distinguishable as no public, or show, holidays fall during the
relevant period in Queensland.

171

Therefore for the Payment Claim received on 23 September 2005, the time for service
of a Payment Schedule under Part 3 Division 1 of the Act is by the end of 7 October
2005.
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172

With the Application, Delco conceded:
“The Respondent served a Payment Schedule on Delco on 6 October 2005, comprising
1 volume of material.”

173

I decide that the Claimant was served, and received, the Schedule on 6 October 2005.

174

It is my decision that the Schedule is a valid payment schedule under Part 3 Division 1
of the Act.

ADJUDICATION APPLICATION
175

The Respondent has not made any submissions that the Application is not valid, in the
sense that it has not been correctly drawn and served.

176

Section 21(1)(a) of the Act provides that a Claimant may apply for adjudication of a
payment claim (an “adjudication application”) if:
“(a)

the respondent serves a payment schedule under division 1 but—
(i)

the scheduled amount stated in the payment schedule is less than the
claimed amount stated in the payment claim; or

….”
177

When considering the Schedule, I have already decided that these circumstances apply
to the Application, therefore Section 21(1)(a)(i) of the Act applies.

178

Section 21(2) is not relevant to the Application as Section 21(1)(b) does not apply.

179

Section 21(3) of the Act provides:
“An adjudication application—
(a)

must be in writing; and

(b)

must be made to an authorised nominating authority chosen by the claimant;
and

(c)

must be made within the following times—
(i)

for an application under subsection (1)(a)(i)—within 10 business days
after the claimant receives the payment schedule;

(ii)

for an application under subsection (1)(a)(ii)—within 20 business days
after the due date for payment;
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(iii)

for an application under subsection (1)(b)—within 10 business days
after the end of the 5 day period referred to in subsection (2)(b); and

(d)

must identify the payment claim and the payment schedule, if any, to which it
relates; and

(e)

must be accompanied by the application fee, if any, decided by the authorised
nominating authority; and

(f)

may contain the submissions relevant to the application the claimant chooses to
include.”

180

The Claimant lodged the Application in writing, in satisfaction of Section 21(3)(a) of the
Act.

181

The Claimant lodged the Application with the Institute of Arbitrators and Mediators
Australia, an Authorised Nominating Authority (ANA) under the Act, in satisfaction of
Section 21(3)(b) of the Act.

182

By Section 21(3)(c)(i) the latest date the Claimant may apply for adjudication of the
payment claim is therefore 20 October 2005 being ten (10) business days after the
Claimant received the Schedule on 6 October 2005, there being no public or show
holidays in Queensland during this period.

183

The Claimant lodged the Application on 20 October 2005, in satisfaction of Section
21(3)(c)(i) of the Act.

184

The Application identifies the payment claim being the Claim dated 22 September 2005
and the payment schedule being the Schedule dated 6 October 2005, in satisfaction of
Section 21(3)(d) of the Act.

185

The lodgement of the Application was accompanied by payment, in the form of cheque
number 045944, in the amount of $660.00 being the ANA’s application fee for an
Application of this value, in satisfaction of Section 21(3)(e) of the Act.

186

The Application included submissions from the Claimant as permitted by Section
21(3)(f) of the Act.

187

It is my decision that the Claimant has fulfilled the requirements of Section 21(3) of the
Act and therefore the Application is a valid adjudication application under the Act.
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188

Section 21(5) of the Act provides:
“A copy of an adjudication application must be served on the respondent”.

189

By correspondence, dated and received on 27 October 2005, the Claimant
acknowledges that it served the Application on the Respondent on Friday, 21 October
2005.

190

Section 21(6) of the Act provides:
“The authorised nominating authority to which an adjudication application is made must
refer the application, as soon as practicable, to a person eligible to be an adjudicator
under section 22”.

191

The Application was referred to me by the Institute of Arbitrators and Mediators
Australia under cover of correspondence dated 21 October 2005.

NOTICE OF ACCEPTANCE
192

Section 23(1) of the Act provides:
“If an authorised nominating authority refers an adjudication application to an
adjudicator, the adjudicator may accept the adjudication application by serving notice of
the acceptance on the claimant and the respondent.”

193

I served my notice of acceptance of the Application on the Claimant and the
Respondent on Thursday 27 October 2005.

ADJUDICATION RESPONSE
194

Section 24 (1) of the Act provides:
“Subject to subsection (3), the respondent may give the adjudicator a response to the
claimant’s adjudication application (the adjudication response) at any time within the
later of the following to end —
(a)

5 business days after receiving a copy of the application;

(b)

2 business days after receiving notice of an adjudicator’s acceptance of the
application.”

195

By correspondence, dated and received on 27 October 2005, the Claimant conceded
that it served the Application on the Respondent on Friday, 21 October 2005.
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196

Based on that receipt date, the Respondent could give an adjudication response until
the end of Friday 28 October 2005, there being no public or show holidays in
Queensland during the relevant period.

197

I served my notice of acceptance, by facsimile and e-mail, on Thursday, 27 October
2005. I obtained confirmed transmission reports for the facsimiles.

198

Based on that date, the Respondent could give an adjudication response until the end
of Monday, 31 October 2005, there being no public or show holidays in Queensland
during the relevant period.

199

As Section 24(1) provides the time for giving an adjudication response is the later of the
two provisions given, the Respondent’s time for delivery of its adjudication response
was by the end of Monday, 31 October 2005.

200

I received the Response on Monday, 31 October 2005, I therefore decide that the
Response was provided within the period allowed by Section 24(1) of the Act.

201

Section 24 (2) of the Act provides:
“The adjudication response—
(a)

must be in writing; and

(b)

must identify the adjudication application to which it relates; and

(c)

may contain the submissions relevant to the response the respondent chooses
to include.”

202

The Response is in writing, it does identify the Application and includes relevant
submissions, I therefore decide that the Response complies with the requirements of
Section 24(2) of the Act.

203

Section 24 (3) of the Act provides:
“The respondent may give the adjudication response to the adjudicator only if the
respondent has served a payment schedule on the claimant within the time specified in
section 18(4)(b) or 21(2)(b).”

204

I have already decided that the Payment Schedule was delivered within the time
specified in Section 18(4)(b), I therefore decide that the Respondent was entitled to give
an adjudication response.
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205

Section 24 (4) of the Act provides:
“The respondent can not include in the adjudication response any reasons for
withholding payment unless those reasons have already been included in the payment
schedule served on the claimant.”

206

I will consider this provision in further detail as I address the submissions, however I
confirm that I have not considered any reasons in the Response unless they were
included in the Schedule.

207

Section 24 (5) of the Act provides:
“A copy of the adjudication response must be served on the claimant.”

208

The Response is noted on its face as being copied to the Claimant at the address of the
Claimant provided in the Contract as well as to solicitors for the Claimant, but not the
Solicitors assisting the Claimant with the Application.

209

Section 25 (2) of the Act provides:
“An adjudicator must not consider an adjudication response unless it was made before
the end of the period within which the respondent may give a response to the
adjudicator.”

210

I have decided earlier that the Response was made within the permitted period. It is
therefore my decision that in accordance with Section 25(2) of the Act I am able to, and
by Section 26(2)(d) I must, consider the Response.
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THE AMOUNTS CLAIMED
Entitlement to payment
211

In the Application, Delco asserts that:
“Relevantly, the opening words of SCOC Appendix 1 state:
“The Contractor is entitled to be paid for the performance of the work under the
Contract and for compliance with all its other obligations under the Contract, the
amounts set forth in this Appendix 1.”
and
As set out at Part C above, SCOC Appendix 1 provides for payment of the following
amounts:
(1)

Actual Direct Costs, that are subject to adjustment under the Contract
(SCOC Appendix 1 clause 1.3);

(2)

A Fixed Management Fee that is subject to adjustment under the Contract
(SCOC Appendix 1 clause 1.1);

(3)

A Target Profit that is subject to adjustment under the Contract (SC0C
Appendix 1 clause 1.2);

(4)

A Fixed Equipment Fee that is subject to adjustment under the Contract
(SCOC Appendix 1 clause 1.4); and

(5)

Performance based incentives, (SCOC Appendix 1 clause 3).

There is no issue as to Delco’s entitlement, in-principle, to payment of those items.
Origin has not included any such reason in the Payment Schedule and, accordingly,
may not now do so. (Refer section 24(4) of the Act). The issue between Delco and
Origin that the adjudicator must decides (sic) is the calculation of the value of those
items.”
212

In the Response, Origin reply:
“For the assistance of the adjudicator, the Respondent advises that the two main issues
in dispute are:
1.

the Actual Direct Cost payable; and

2.

the proper valuation of the Adjusted Target Direct Cost.
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All of the other amounts in dispute involve simple mechanical calculations and the
method of those calculations are not in dispute. The only variables in those calculations
that are in dispute are the values of the above two items.
Therefore, once the Actual Direct Cost and the Adjusted Target Direct Cost have been
determined, the rest of the calculations required to arrive at the final amount payable, if
any, by the Respondent to the Claimant are uncontroversial.”
213

It is clear therefore that there is no issue between the parties as to the Claimant’s
entitlement to be paid by the Respondent for work done in accordance with the
Contract. The only issue apparent is the proper valuation of that work under the
Contract.
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ACTUAL DIRECT COSTS
Claimed: $8,242,032.22
214

Scheduled: $6,350,769.25

Difference: $1,891,262.97

In the Application Delco assert:
“Delco is entitled to be paid its Actual Direct Costs. Actual Direct Costs is the total
amount actually expended or incurred by the Contractor, as calculated in accordance
with SCOC Appendix 1 clause 1.3, for the performance of the work under the Contract
in accordance with the requirements of the Contract.
Where the Contract provides that these costs are to be substantiated to the satisfaction
of the Superintendent, it is respectfully submitted that the Adjudicator is not bound by
that determination. In this regard we refer the Adjudicator to the case law on this issue
as set out in Appendix 1 to this Application.
The clear intention of the Contract is that the Actual Direct Costs that Delco is entitled to
be paid are actual costs incurred by Delco that are not included in either of the fixed
fees. Those costs include but are not limited to the costs listed under items (a) to (i)
inclusive in SCOC Appendix 1, clause 1.3. Notably that list is an inclusive rather than an
exhaustive statement.
Those actual costs are to be claimed and assessed as follows:
(1)

for work performed by the Contractor - assessment is to be made on the rates
included at SCOC Appendix 3;

(2)

for expenses and material costs incurred by the Contractor - assessment is to
be made on tax invoices; and

(3)

for work performed by subcontractors - assessment is to be made on amounts
properly payable to the subcontractor.”

215

In the Application Delco further provides:
69

Each of those issues and the amounts to which they relate, as summarised
below, are addressed in detail in the following parts of this Application:
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Item

(a)

Actual Direct Costs,

Amount

Scheduled

Delco’s Further

Claimed

Amount

Submissions

$8,242,032.22

$6,350,769.25

Part F below

$1,949,313.04

$1,372,870.87

Part G below

as adjusted
(b)

Fixed Management
Fee, as adjusted

(c)

Target

Profit,

as

$474,424.00

$300,192.76

Part H below

Equipment

$310,155.00

$310,155.00

Agreed on payment

adjusted
(d)

Fixed
Fee

(e)

schedule

Performance based

($197,891.31)

($300,192.76)

Part I below

incentive:
3.2

Contractor’s

share of overruns
(f)

Performance based

$14,135.26

$14,393.97

Delco agrees to the
amount

incentive:

scheduled

3.3(a)

Quality

of

by Origin in respect

work

incentive

–

of this item.

Welding
(g)

Performance based

$28,270.52

$28,787.94

Delco agrees to the

incentive:

amount

scheduled

3.5 – Environmental

by Origin in respect
of this item.

(h)

Performance based

$28,270.52

$28,787.94

amount

incentive:
3.6

–

Delco agrees to the
scheduled

by Origin in respect

Cultural

of this item.

Heritage
(i)

Subtotal

$10,848,709.30

$8,105,764.97

(j)

GST

$1,084,870.93

$810,576.49

(k)

Paid to date

($9,558,894.92)

($9,575,352.95)

Delco agrees to the
amount

scheduled

by Origin in respect
of this item
Total
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70

Having reviewed the reasons provided in the payment schedule, Delco does not
press its claim in respect of some of the components that make up the figures
included at paragraph 69 above. Details of the claimed (sic) pressed by Delco
together with details of those concessions are set in the submissions below.

and
“Delco claims payment of actual direct costs of $8,242,032.22 (GST excl).
Origin has scheduled an amount of actual direct cost of $6,350,769.25 (GST
excl).
The substantial issues between the parties (and, accordingly, the issues for the
adjudicator to determine in valuing the payment claim) are as follows:
(1)

Whether items claimed fall within the Actual Direct Cost or the Fixed
Management Fee / Fixed Equipment Fee;

(2)

The substantiation of work performed directly by Delco; and

(3)

The substantiation of expenses and material costs.

After reviewing the Payment Schedule, Delco is prepared to concede on a
number of the issues raised by Origin in relation to the claim for direct cost, as
set out more fully below.
In relation to work performed directly by Delco, what remains in issue is whether
Origin is entitled to make 3 deductions. That issue is addressed at Parts F.3
and F.4 below.
In payment schedule, schedule 4.1 (PS Schedule 4.1). Origin has classified
disputed invoices into reasons 1 to 18. Delco generally agrees with the
description of the work and materials included against those classifications.
What generally remains in issue is:
(1)

In some cases, whether an invoice should properly be included in the
classification; and

(2)

Delco’s entitlement to be paid for material and work that falls within
certain of those classifications.”

216

In the Response, Origin submit that:
“the Claimant submits in section F.5 of the adjudication application that hire
equipment must be treated differently to the Contractor’s own equipment. This
is wrong. Importantly, clause 1.3(b) of Appendix A of the Special Conditions of
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Contract provides that for construction plant and equipment (there is no
distinction made between hired and internal equipment), the Contractor is
entitled to recover the Construction Plant and Equipment Rates in Appendix 3 of
the Special Conditions of Contract. Those rates are specifically stated in
Appendix 3 of the Special Conditions of Contract to apply to “all work under the
Contract”. The same applies to labour costs. Therefore, hired equipment and
labour is covered by the Appendix 3 rates and cannot be claimed as a
reimbursement of costs paid to subcontractors.”
and
The Claimant’s summary of the assessment of Actual Direct Costs is an over
simplification. Further, the Claimant submits in section F.5 of the adjudication
application that hire equipment must be treated differently to the Contractor’s
own equipment. This is wrong.
Importantly, clause l.3(b) of Appendix A of the Special Conditions of Contract
provides that for construction plant and equipment (there is no distinction made
between hired and internal equipment), the Contractor is entitled to recover the
Construction Plant and Equipment Rates in Appendix 3 of the Special
Conditions of Contract. Those rates are specifically stated in Appendix 3 of the
Special Conditions of Contract to apply to “all work under the Contract”. The
same applies to labour costs.
Therefore, hired equipment and labour is covered by the Appendix 3 rates and
cannot be claimed as a reimbursement of costs paid to subcontractors.”
217

As there are more submissions made on the matter, I will deal with the issue of the
Claimant’s own staff and equipment and any differentiation from other staff and
equipment when the issue first arises in the Labour Deduction head of claim which
follows.
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ACTUAL DIRECT COSTS - WORK PERFORMED BY DELCO DIRECTLY
Claimed: $5,101,300.73
218

Scheduled: $4,738,158.67

Difference: $363,142.06

In the Application, Delco submit that:
“The first category that the adjudicator must determine is the assessment for
work performed by the Contractor. Delco has claimed $5,101,300.73 in respect
of work performed by Delco at the rates included in SCOC Appendix 3.
Origin has assessed that claim as being $4,738,158.67.
Accordingly, there is a difference between the parties on this item of
$363,142.05 (refer payment claim, actual direct cost summary and payment
schedule, table B2 at page 7).
In order to determine this issue the adjudicator needs to determine whether
Delco is entitled to payment in respect of the four items that comprise the
$363,142.05 in issue. Those four items are as follows:
(1)

labour deductions (mechanics etc)

$259,315.82;

(2)

equipment deductions

$21,575.00;

(3)

wet weather insurance claim

$77,501.98;

(4)

QR back charge for HDD Rail Crossing

$4,749.25

Of those four items, Delco concedes the last item, namely the $4,749.25 charge
in respect of Queensland Rail’s HDD Rail Crossing. Accordingly, Delco
addresses Origin’s contentions, as follows, in respect of the remaining three
items.
219

I will now address each of the four heads of claim identified by the Claimant for this
category.
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Actual Direct Costs - Labour Deductions
Difference: $259,315.82
220

In the Schedule, Origin submit:
“In the weekly timesheets, the Contractor claims for the costs of mechanics and
other maintenance personnel.
This can be seen in the weekly timesheets in schedules 1 to 6 of the Payment
Claim. The relevant personnel’s classifications are recorded under the heading
“Assignment” and their assignments are recorded as “mechanic”, “master
mechanic” or boiler maker”.
The boiler maker is Kenny Woodman. Although he is a boiler maker, he was
not involved on the pipeline construction. Indeed, all welders involved in
building the pipeline are classified as welders.
The Principal is aware that Mr Woodman spent the entire project at the
Contractor’s Roma yard undertaking work on the Contractor’s machinery. Often
this work related to fixing machines coming off other projects so they were
suitable for use on this project or generally adding value to the Contractor’s
equipment for reasons unrelated to this project. For example, of the 3
personnel who worked throughout the December 2004 stoppage, 2 were
mechanics. The Contractor used the December 2004 stoppage to improve its
equipment and undertake general maintenance work.
Maintenance of equipment used on the project is not claimable as an Actual
Direct Cost because:
(a)

For equipment claimable as an Actual Direct Cost, the Contractor is
entitled to claim at the rates listed in Appendix 3 of the Special
Conditions of Contract. The introductory paragraph to the relevant
schedule of rates states:
“The quoted rates shall represent the true cost to the Contractor and
includes but is not limited to: depreciation and amortization costs,
maintenance, and fuel for performance of activities required under this
Contractor”

Accordingly, for Actual Direct Cost equipment, the rate claimed for that
equipment in the timesheets is deemed to include the work of the maintenance
personnel.
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(b)

For equipment included in the Fixed Equipment Fee, the introductory
paragraph to the list of Fixed Equipment in Appendix 3 to the Special
Conditions of Contract states:
“The following equipment is included in the Fixed Equipment Fee for the
Durations indicated below and shall be made available for use on the
project”

Accordingly, the costs of making this equipment available, including any
maintenance costs, are included in the Fixed Equipment Fee.
(c)

For site vehicles, clause 1.1(h) of Appendix 1 of the Special conditions
of Contract states that the Fixed Management Fee is deemed to
include:
“Costs of providing the site vehicles for the Contractor’s management
team including senior supervisors of the direct labour force”

Accordingly, all costs of providing those vehicles, including maintenance costs,
are included in the Fixed Management Fee and are not claimable as Actual
Direct Costs.
Further, clause 1.3 of Appendix 1 of the Special Conditions of Contract does not
mention maintenance costs.
The Contractor claims $259,315.82 for maintenance personnel. All of these
maintenance costs are rejected and have been deducted from the Contractor’s
claim.
The Timesheet Adjustments Schedule attached to this Appendix 5 summarises
the costs claimed for these maintenance personnel. This Appendix also
attaches a copy of the Contractor’s timesheets with additional columns added to
indicate the entries for maintenance personnel that have been deducted.”
221

In the Application, Delco submit:
“There is ambiguity as to what the rates include and when they should be
properly applied. The proper application of those rates is dependent on an
understanding of how those rates were built up by the parties at the parties at
the time of the Contract.
The original Target Cost Estimate developed jointly by the parties prior to and at
the time of Contract is the document on which the Contractual pricing was
based. It is a substantial part of the objective facts that were known to both
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parties before and at the time of entry into the Contract and may be used in
order to cast light on the genesis of the contract, its objective aim, and the
meaning of the rates and their application pre-contractual conduct. (Refer
Codelfa Construction Ply Ltd v State Rail Authority of New South Wales (1982)
149 CLR 337 at 347-352, as extracted at Schedule 2, below).
Indeed, for work performed prior to the signing of the Contract in December
2004, the work was valued directly by reference to that document.
Furthermore, throughout the course of the project, the parties both adopted the
Target Cost Estimate as a tool to address queries in respect of the application
of rates in relation to Delco’s progress claims.
By reference to the Target Cost Estimate (TCE) it is possible to ascertain what
was included (or not included, as the case may be) in the Contract rates. A
copy of the TCE is included at Attachment B.”
and
“Labour Deductions - $259,315.82
Origin has addressed this issue at Appendix 5 (Item 2) of its Payment Schedule,
under the heading “Labour Deductions”. In summary, Origin contends that
Delco is not entitled to that reimbursement for cost of maintenance and
mechanics.
Delco contends that it is entitled to reimbursement for the cost of maintenance
an mechanics for the following reasons:
(a)

The original Target Cost Estimate (Attachment B to this Application)
developed jointly by the parties prior to and at the time of Contract, on
which the Contractual pricing was based, includes direct costs
estimates for yard and support.

(b)

Within those direct cost estimates there are trades people included as
maintenance personnel. Provision for those personnel is included in the
Appendix 2 target direct cost figure of $4,407,654.26, (refer to Target
Cost Estimate sheet 3154).”

222

In the Response, Origin submit:
“$259,315.82 - Labour deductions - the Claimant seeks payment of the costs of
its mechanics as actual direct costs, when such costs are included in scope
(sic) of the other fixed fees and rates included in the Contract (for the full
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response to this claim see Appendix 5 of the payment schedule in volume 5 of
the adjudication application and the response below to section F.4 of the
adjudication application).”
and
“F.4 Actual Direct Costs – Work performed by Delco Directly
Labour Deductions
The Claimant’s position relies entirely on the contents of the Claimant’s
precontract cost estimate (which the Claimant describes as the Target Cost
Estimate)
For the reasons outlined above in response to section C.2 of the adjudication
application:
(a)

as the payment claim does not refer to or rely upon the Claimants
precontract cost estimate and the Respondent is not entitled to make
submissions on that document because of the provisions of s24(4), it
would be a breach of natural justice for the adjudicator to refer to the
Claimant’s precontract cost estimate; and

(b)

in any event, the Claimant’s precontract cost estimate cannot be used to
interpret the Contract as:
(i)

The introductory paragraph for the Construction Plant and
Equipment Rates schedule in Appendix 3 of the Special
Conditions of Contract states:
“…The quoted rates shall represent the true cost to the
Contractor and includes but is not limited to: …. maintenance
… for the performance of activities required under this Contract.”

(ii)

This unambiguously states that the rates for the Actual Direct
Cost equipment includes maintenance costs.

(iii)

Whatever the basis of the Claimant’s rates for equipment, it is
agreed in the Contract that the rates included maintenance
costs. The Claimant cannot rely on a pre-contract document to
override the clear meaning the (sic) Contract.”

and
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“C.2

Relevant Express Terms of the Contract

In this section, the Claimant submits that the adjudicator should refer to the
“Target Cost Estimate”.
The “Target Cost Estimate” is in fact a precontract cost estimate developed by
the Claimant (“the Claimant’s precontract cost estimate”). The Claimant’s
precontract cost estimate is not an express term of the Contract, as the
Claimant’s placement of this submission in section C.2 of the adjudication
application suggests. Indeed, it does not form part of the Contract at all.
The Contract documents are listed in paragraph 30 of section C.2 of the
adjudication application, none of which are the Claimant’s precontract cost
estimate.
Further, clause 4 of the Formal Instrument of Agreement states:
“This Formal Instrument of Agreement and the other documents
referred to in clause 1 above constitute the entire contract and
understanding between the parties and shall take effect according to
their tenor notwithstanding any prior agreement in conflict or at variance
with them or any correspondence or other documents relating to the
subject matter of the Contract which may have passed between the
parties prior to the execution of the Formal Instrument of Agreement
and which are not included in he Contract.
Without limitation to the above, the Contractor warrants that it has not
relied on any representation from the Principal not contained in this
Contract.”
This confirms that the Claimant’s pre-contract cost estimate does not form part
of the Contract.
Further, the Claimant made no submission in its payment claim that the matters
covered by the Actual Direct Cost rates should be determined by reference to
the Claimant’s precontract cost estimate. Indeed, the payment claim does not
include a copy of, or even a reference to, the Claimant’s precontract cost
estimate. If the Claimant had made a submission based on the Claimant’s
precontract cost estimate, the Respondent would have included a detailed
rebuttal of why it would be inappropriate to refer to the Claimant’s precontract
cost estimate to determine the matters covered by the Actual Direct Cost rates.
S24(4) of the Act now prevents the Respondent from making such submissions.
In this respect, it would be a breach of natural justice for the adjudicator to
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consider the submission that the scope of Actual Direct Costs should be
determined by reference to the Claimant’s precontract cost estimate.
Further, S26(2)(b) of the Act provides the adjudicator is to consider:
“the provisions of the construction contract from which the application
arose;”
Therefore, s26(2)(b) does not permit the adjudicator to consider the Claimant’s
precontract cost estimate, as it is not a provision of the Contract.
If the adjudicator elects to consider this submission by the Claimant, then you
must also consider the following submissions on this issue (which submissions
are made without prejudice to the Respondent’s entitlement to rely on any such
consideration by the adjudicator as being in excess of your jurisdiction):
1.

The Claimant seeks to introduce the Claimant’s precontract cost
estimate as part of the surrounding circumstances which it says the
adjudicator should refer to in interpreting the Contract, in reliance of the
Codelfa case. This submission is misconceived because:
as is highlighted in paragraphs numbered 1 and 2 in schedule 2
of the adjudication application, in interpreting a contract primacy
is always given to the terms of the Contract;
the recent High Court decision of Royal Botanic Gardens and
Domain Trust v South Sydney City Council has confirmed that a
word or expression must be ‘susceptible of more than one
meaning’ in order to justify recourse to the surrounding
circumstances’
it does not take into account the following important qualification
on the consideration of surrounding circumstances identified by
Mason J in the Codelfa case
“In DTR Nominees Pty Ltd v Mona Homes Pty Ltd (1978) 138
CLR 423; 19 ALR 223, Stephen and Jacobs JJ, and I, following
Prenn, in a joint judgment said (CLR at 429; ALR at 228): “A
court may admit evidence of surrounding circumstances in the
form of ‘mutually known facts’ to identify the meaning of a
descriptive term and it may admit evidence of the ‘genesis’ and
objectively the ‘aim’ of a transaction to show that the attribution
of a strict legal meaning would ‘make the transaction futile’...”
And in Secured Income Real Estate (Australia) Ltd v St Martins
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Investments Pty Ltd (1979) 26 ALR 567 at 575-6; 53 ALJR 745
at 748, in a judgment concurred in by other members of the
court, I not only accepted and applied the statement in the
majority judgment in BP Refinery of the conditions necessary to
support the implication of a term, but I also accepted and
applied Lord Wilberforce’s different treatment, for the purpose of
construing a contract, of evidence of surrounding circumstances
on the one hand and of the parties’ intentions on the other hand.
Having considered the topic in more detail on this occasion I see
no reason to qualify what I then said.
The true rule is that evidence of surrounding circumstances is
admissible to assist in the interpretation of the contract if the
language is ambiguous or susceptible of more than one
meaning. But it is not admissible to contradict the language of
the contract when it has a plain meaning. Generally speaking
facts existing when the contract was made will not be receivable
as part of the surrounding circumstances as an aid to
construction unless they were known to both parties, although,
as we have seen, if the facts are notorious knowledge of them
will be presumed.
It is here that a difficulty arises with respect to the evidence of
prior negotiations. Obviously the prior negotiations will tend to
establish objective background facts which were known to both
parties and the subject matter of the contract. To the extent to
which they have this tendency they are admissible. But in so far
as they consist of statements and actions of the parties which
are reflective of their actual intentions and expectations they are
not receivable. The point is that such statements and actions
reveal the terms of the contract which the parties intended or
hoped to make. They are superseded by, and merged in, the
contract itself. The object of the parol evidence rule is to
exclude them, the prior oral agreement of the parties being
inadmissible in aid of construction, though admissible in an
action for rectification.
Consequently when the issue is which of two or more possible
meanings is to be given to a contractual provision we look, not
to the actual intentions, aspirations or expectations of the parties
before or at the time of the contract, except in so far as they are
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expressed in the contract, but to the objective framework of facts
within which the contract came into existence, and to the parties’
presumed intention in this setting. We do not take into account
the actual intentions of the parties and for the very good reason
that an investigation of those matters would not only be time
consuming but it would also be unrewarding as it would tend to
give too much weight to these factors at the expense of the
actual language of the written contract.”
2.

Thus, it is only where there is an ambiguity in the terms of the Contract
that the subsidiary rules of contractual interpretation become relevant.
In this respect, the Claimant makes the bold assertion that there is
ambiguity as to what the rates include. However, no attempt is made to
identify the alleged ambiguities. The Respondent’s payment schedule
demonstrates that there is no ambiguity as to what is covered by the
rates in Appendix 3 of the Special Conditions of Contract.

3.

Indeed, an ambiguity only arises by the Claimant’s attempts to muddy
the clear contractual provisions by reference to a document that does
not form part of the Contract. The High Court has made it clear that
such evidence is simply not admissible.

4.

The Contract contains handwritten amendments inserted by the
Claimant (see clause 1.3 of Appendix 1 of the Special Conditions of
Contract and the amendments to clauses 17.1 and 17.2 of AS 2124 and
proposed new clause 42.11 in Annexure Part B to the General
Conditions of Contract) yet the Claimant saw no need to amend the
provisions it now says are in error.

5.

In any event:
(a)

The Claimant is simply wrong when it states that the Claimant’s
precontract cost estimate was developed jointly. Although the
Claimant disclosed that document to the Respondent, the
Respondent had no input into the document. It was a Claimant
produced document that it used to calculate its tendered Target
Project Cost.

(b)

Accordingly, the Claimants precontract cost estimate has never
represented an agreed position between the Claimant and the
Respondent. The final agreed position is as set out in the
Contract.
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(c)

The Claimant now seems to claim that it did not include in its
rates in the Claimant’s precontract cost estimate for items
specifically stated to be included in the rates by the Contract. It
has long been recognised that if a contractor makes an error in
pricing rates in a contract, then that is at the contractor’s risk.

(d)

The Claimant’s position ignores all the other surrounding
correspondence, documents and discussions that surrounded
the negotiation of the Contract. It is simply not allowable to refer
to one document in isolation and out of context from the rest of
the circumstances surrounding the negotiation of the Contract.

(e)

The Claimant’s precontract cost estimate does not even reflect
the final commercial deal between the parties, as the rates for
labour and equipment in the Claimant’s precontract cost
estimate are different to the rates in Appendix 3 of the Special
Conditions of Contract. It is for reasons such as this that Mason
J in Codelfa held that pre-contractual negotiations cannot be
used to identify the intention of the parties, as such negotiations
are overtaken and subsumed by the terms of the Contract. The
agreement between the parties is set out in the Contract, not in
a precontract document produced solely by the Claimant that
was not included in the Contract.

(f)

Save for the first two weeks of the Project, the Claimant’s
weekly accruals (ie timesheets) were set out in a form
compatible with the Contract and not the Claimant’s precontract
cost estimate. That is the Claimant did not set out its own claims
based on the Claimant’s precontract cost estimate. At all stages,
including the first two weeks, the Claimant has always claimed
the Contract rates, not the Claimant’s precontract cost estimate
rates.

(g)

In any event, as is made abundantly clear by paragraphs 16(26)
and 17 of Schedule 2 of the adjudication application, postcontractual conduct is not admissible on the question of what a
contract means. Thus neither a court or an adjudicator is entitled
to look to post contractual conduct to determine what the
contract means.

(h)

If the Claimant’s precontract cost estimate was used as a basis
to decide what was payable to the Claimant, then the Claimant
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would be in a far worse position than an assessment based on
the terms of the Contract. The most significant example is that
the Claimant’s precontract cost estimate shows the Claimant
proposed to use mostly its own labour, while the weekly
timesheets show that the Claimant mostly claimed for contract
labour, which attracted a higher rate (see the difference between
the normal labour rates and the contract labour rates in
Appendix 3 to the Special Conditions of Contract). If the
Claimant was held to the normal rates for labour for most work,
as contained in the Claimant’s precontract cost estimate, then its
overall claim for labour costs would be significantly reduced.”

Actual Direct Costs v Appendix 3 Construction Plant and Equipment Rates and
Fixed Equipment Fee Equipment
223

For the purpose of determining the Actual Direct Costs which the Claimant is able to
recover, Clause 1.3 of the Annexure to the Special Conditions of Contract provides,
inter alia:
The quantum of the Actual Direct Costs will be assessed by the Superintendent
in the following manner:
(a)

for work performed by the Contractor directly,[my emphasis] by
applying the rates quoted in Appendix 3 to the number of hours actually
worked by the relevant Contractor’s personnel and hours actually
worked by the relevant equipment (in each case to be substantiated to
the satisfaction of the Superintendent);

(b)

for expenses and material costs provided by the Contractor, the amount
of those costs and expenses will be reimbursed at cost excluding GST
and shall be supported by Tax Invoices;

(c)

for work performed by subcontractors, the amounts properly payable to
the subcontractor for the performance of their work, but excluding any
amount payable because of a breach of contract or default by the
Contractor.”

224

I understand the word “directly” in paragraph (a) to mean “without anyone or
anything intervening”, “in a direct line, way or manner”. That means when
referencing the Contractor; the Contractor’s staff as opposed to sub-contractors and
the Contractor’s equipment as opposed to hired equipment. The interposition of a
third party cannot be properly interpreted as “by the Contractor directly”. Such an
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interpretation is evident by the reference made to the “Contractor’s personnel” in
paragraph (a), “expenses and material costs provided by the Contractor” in
paragraph (b) and “sub-contractors” in paragraph (c).
225

I consider that on the proper interpretation of the Contract the reference to Appendix 3
is therefore expressly for work performed by the Claimant itself, by its own direct
employees and its own direct equipment.

226

Further support for that interpretation is provided by the document (File: P5205 TCE
041020 Rev 1 (Contract).xls) included in the Claim in the “Report on Project Costs” at
Attachment 1 and stated by the Claimant, without rebuttal by the Respondent, to be
bound in the Contract (I have not been provided with the relevant volume of the
Contract). That document identifies, inter alia:
“Target Direct Costs
……
Fixed Plant

$310,155.00

Internal Delco Plant

…..”
This is the amount of the Fixed Equipment Fee set out in Appendix 2 of the Special
Conditions of Contract applying to the Fixed Equipment Fee equipment scheduled in
Appendix 3 of the Special Conditions of Contract.
227

Even further support is available from consideration of the schedules themselves. The
scheduled equipment is specific, including details of make and model. In the
construction industry, a schedule of rates intended for application to externally hired
equipment would typically only provide equipment capacity, rather than specific make
and model requirements.

228

On balancing the party’s submissions, I prefer the Claimant’s submission that Appendix
3, both the Construction Plant and Equipment Rates schedule and the Fixed Equipment
Fee Schedule, of the Special Conditions of Contract is limited to equipment owned by
the Claimant.

229

In its further submission of 21 November 2005, the Respondent asserts for the first
time:
“the Claimant concedes that those rates apply to externally hired Direct Cost
equipment, as it has used those rates in its Adjudication Application to claim for
all its externally hired Direct Cost equipment (indeed, if it now contends those
rates do not apply to externally hired equipment, multiple millions of dollars
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must be deducted from its claim, as those rates are the only basis upon which
that externally hired Direct Cost equipment is claimed – no invoices have been
provided by the Claimant to even attempt to establish an entitlement to be paid
the actual invoiced costs of this equipment)”
230

This late submission is at odds with the Claimant’s submissions in the Application:
“The substantial issues between the parties (and, accordingly, the issues for the
adjudicator to determine in valuing the payment claim) are as follows:
(1)

Whether items claimed fall within the Actual Direct Cost or the Fixed
Management Fee / Fixed Equipment Fee;

(2)

The substantiation of work performed directly by Delco; and

(3)

The substantiation of expenses and material costs.”

and
“In respect of PS Schedule 4.1 Reason No. 3, Delco agrees that it is not entitled
to payment for parts in respect of its internal plant and equipment. Delco
presses its claim for payment of invoices for costs of parts in respect of hired
plant and equipment. Delco has split the reason 3 items into those
subcategories (3 & 3A). That classification is set out at Attachment G to this
Application. Origin relies on three provisions of the Contract in support of its
contention that none of these costs are payable as actual direct costs. Delco
responds to each of those provisions as follows:
(1)

In respect of Schedule 4.1 reason 3(a) - the introductory paragraph to
the relevant schedule of rates - while it is acknowledged that for
equipment claimable as actual direct costs, Delco “is entitled” to claim at
the rates listed in Appendix 3, Delco is also entitled to payment of
invoices in respect (sic) materials and equipment (refer Appendix
1, clause 1.3(b) — Expenses and Materials). [my emphasis] In
addition, the introductory paragraph relied on by Origin is clearly
directed towards maintenance in respect of Delco’s internal plant and
equipment. In this regard, depreciation and amortisation are not
concepts that apply to hired equipment.

(2)

Origin relies on the introductory paragraph to the Fixed Equipment Fee
Schedule in Appendix 3. Delco does not agree that that paragraph (or
the Fixed Equipment Fee Schedule generally) applies in respect of hired
equipment. That is because the Fixed Equipment Fee relates only to
Delco’s internal plant and equipment, as listed.
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231

The late submission is also at odds with the Respondent’s own submission in the
Response:
“the Claimant submits in section F.5 of the adjudication application that hire
equipment must be treated differently to the Contractor’s own equipment. [my
emphasis] This is wrong. Importantly, clause 1.3(b) of Appendix A of the Special
Conditions of Contract provides that for construction plant and equipment (there
is no distinction made between hired and internal equipment), the Contractor is
entitled to recover the Construction Plant and Equipment Rates in Appendix 3 of
the Special Conditions of Contract. Those rates are specifically stated in
Appendix 3 of the Special Conditions of Contract to apply to “all work under the
Contract”. The same applies to labour costs. Therefore, hired equipment and
labour is covered by the Appendix 3 rates and cannot be claimed as a
reimbursement of costs paid to subcontractors.”

232

The Respondent’s new assertion that “no invoices have been provided by the Claimant
to even attempt to establish an entitlement to be paid the actual invoiced costs of this
equipment” is also clearly at odds with following submission from the Application (when
addressing the adjustment to accruals):
“In answer to the contention that Delco has never responded to the requests for
substantiation, Delco refers to its letter 028 (paragraph 4) in which Delco notes
the attachment of invoices in support of the claim.
In addition, on 30 August 2005 Adam Mann (Origin) requested confirmation, by
email, that the folder (referenced in letter 028) contains all of the invoices for the
hired services on the Project, including those claimed as additional monthly
accruals (value $299,105). On 31 August 2005 Mel Whyle (Delco) confirmed
that the folder contained the invoices for hired resources on the Project and
supported the monthly accrual tables previously forwarded (refer Attachment E
to this Application which includes Delco’s letter 028 dated 24 August 2005,
Adam Mann’s e.mail dated 30 August 2005, Mel Whyte’s e.mail dated 31
August 2005 and Adam Mann’s e.mail dated 31 August 2005 together with
Delco’s monthly accrual sheets and the supporting invoices that prove
attendance).” [all my emphasis].

233

I have decided that the proper interpretation of the Contract is that externally hired
equipment should be paid in accordance with the provisions of Clause 1.3(b) of the
Annexure to the Special Conditions of Contract for Actual Direct Costs that is “the
amount of those costs and expenses will be reimbursed at cost excluding GST and
shall be supported by Tax Invoices”. The position was contended by the Claimant in the
Application as highlighted above.
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234

The issue of the basis of the previous payments made for plant and equipment has not
been agitated by either of the parties in this Adjudication and is therefore not a matter
for me to decide. The parties provided me with an agreed payment status, the basis
upon which the agreed payments have been made was not a matter put to me in this
adjudication. The Act does not permit me to consider the issue that the Respondent
now raises.

235

I accept the Respondent’s submission that the Construction Plant and Equipment Rates
set out in Appendix 3 of the Special Conditions of Contract are prefaced by the express
term that the rates included in that schedule are representative of the true cost to the
contractor and includes, but is not limited to, maintenance.

236

I also agree with the Respondent that there is nothing before me which would enable
me to vary such an express term. Therefore, I decide that the Claimant is not
additionally entitled to the recovery of the cost of mechanics in respect of equipment
provided in accordance with that schedule.

237

I accept that the Fixed Equipment Fee does not expressly state it includes
maintenance, however, it does expressly state that the equipment “shall be made
available for use”. I consider that to be “available for use” it necessarily needs to be
maintained in working order and that in turn implies that any necessary maintenance is
included in the Fixed Equipment Fee.

238

The Claimant, when addressing Reason 3 conceded that “Delco agrees that it is not
entitled to payment for parts in respect of its internal plant and equipment” and asserts
that “the Fixed Equipment Fee relates only to Delco’s internal plant and equipment, as
listed”. I infer from those statements that the Claimant had made allowance it the Fixed
Equipment Fee for maintenance.

239

I therefore decide that the maintenance of all equipment in the Fixed Equipment Fee
schedule is included in that Fee.

240

With regard to the vehicles provided in the Fixed Management Fee, these vehicles are
subject to clause 1.1 of Appendix 1 of the Special Conditions of Contract. Clause 1.1
includes the express provision that, inter alia:
“The Fixed Management Fee is deemed to include:
h)

Costs of providing site vehicles for the Contractor’s management team ….

The Fixed Management Fee shall exclude profit, GST and any item included in the
Target Direct Costs”
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241

By clause 1.3 of Appendix 1 of the Special Conditions of Contract the Target Direct
Costs include, inter alia:
“The Target Direct Costs includes reimbursable costs for:
g)

Fuel; ….

The Target Direct Costs excludes profit, GST and the costs covered by the Fixed
Management Fee.”
242

The Claimant made the point that the provision in clause 1.3 is ‘inclusive’ and therefore
does not exclude maintenance. However, clause 1.3 does expressly mention fuel which
infers that equipment requirements have been considered when drafting the provisions.
Furthermore, the circuitous provisions in clause 1.1 and 1.3 each excluding costs
included in the other would make each of the provisions of those clauses largely otiose
if they were not read as requiring express mention of a cost to exclude it from the other.
Therefore, I consider the proper construction is that Clause 1.1 includes all costs
associated with the vehicles stated excluding those expressly mentioned in Clause 1.3,
namely, fuel.

243

I therefore decide that the Claimant is not entitled to additional maintenance costs in
respect of the Fixed Management Fee vehicles.

244

As I have decided that the Claimant is not entitled to maintenance costs in respect of
Fixed Management Fee, Fixed Equipment Fee and Construction Plant and Equipment
scheduled equipment, I decide that the Respondent is able to exclude these costs from
its payment.

245

However, as I have found that external equipment is not subject to the provisions of
Appendix 3 of the Special Conditions of Contract I decide that the Claimant is entitled to
recover the costs it has incurred with regard to external plant and equipment, with the
exception of any external plant and equipment included in the Fixed Management Fee
for which the Claimant can only recover the cost of fuel.

246

I invited submissions from the parties as to the allocation of these costs between the
various defined categories as no break down was provided in the submissions. Both
parties appeared to have considered the heads of claim on an ‘all in basis’ such that, in
circumstances where I found that each party was only partly successful in their
submissions, I had no method of valuing each parties liability.

247

When inviting those submissions the parties were not provided any indication of my
decision on liability. They were requested to assign all of the costs between each of 1 Fixed Management Fee Equipment (excl Claimants P&E), 2 - Fixed Equipment Fee

BCIPA Decision No: 1057859_21

Page 80

Delco Australia Pty Ltd -v- Origin Energy CSG Limited

Equipment (excl Claimants P&E), 3 - Claimants’ Plant & Equipment and 4 - External
Plant and Equipment (other than in 1 & 2 above).
248

Both parties provided submissions and submissions in reply which were received on 21
and 22 October 2005 respectively.

249

The Claimant provided:
“Category 1 Fixed Management Fee Equipment (excl Claimants P&E)

250

Category 2

Fixed Equipment Fee (Excl Claimants P&E)

Category 3

Claimants’ Plant & Equipment

Category 4

External Plant & Equipment (other than in 1 & 2 above)

$18,356.96
$0.00
$56,281.27
$184,677.59”

The Claimant had assessed the costs over the full duration of the project as a
proportional allocation based on the number of working days for each category of
equipment.

251

252

The Respondent provided:
Category 1

Fixed Management Fee Equipment (excl Claimants P&E)

Category 2

Fixed Equipment Fee (Excl Claimants P&E)

Category 3

Claimants’ Plant & Equipment

Category 4

External Plant & Equipment (other than in 1 & 2 above)

$8,961.42
$0.00
$37,637.95
$132,628.96”

The Respondent had assessed the costs similarly to the Claimant, but based on a prorata application of the number of working days for each category of equipment over only
one week of the project.

253

As the Claimant’s assessment was based on the entire project duration, I consider that
the Claimant’s percentage allocation is likely to be more accurate.

254

With it’s submission the Respondent for the first time identifies an amount of
$80,087.50, and the basis upon which it is constituted, which it claims should not be
included in the assessment on the basis that the maintenance personnel did a
significant amount of work improving the Contractor’s own equipment and that should
not be included in these calculations. The Respondent goes on to assert that “it is
important to note that this allegation was not contested by the Claimant in its
Adjudication Application”. Referring to the allegation in the Schedule:
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“The Principal is aware that Mr Woodman spent the entire project at the
Contractor’s Roma yard undertaking work on the Contractor’s machinery. Often
this work related to fixing machines coming off other projects so they were
suitable for use on this project or generally adding value to the Contractor’s
equipment for reasons unrelated to this project.”
255

I consider that the Act requires that reasons are to be provided in the payment schedule
for each amount that a Respondent is proposing not to pay, that necessarily requires
that the Respondent identify the amount for which it is relying upon each reason to
deduct. When identifying such an amount I also consider that it is necessary that the
Respondent properly identifies how that amount is constituted so that the Claimant
might have an opportunity, when making an Adjudication Application, to contest not
only the reason but also the amount that might be properly associated with it. Again, I
consider that it is too late for the Respondent to provide that constitution now.

256

When making that allegation in the Schedule, the Respondent did not place any value
upon the work to which it referred. I do not consider that the Act permits the
Respondent to do so now. Therefore, I reject the Respondent’s late deduction of
$80,087.50.

257

I decide that the Respondent is entitled to deduct $74,638.23 for the maintenance of the
Claimant’s own equipment, $56,281.27, and the Fixed Management Fee equipment,
$18,356.96.

258

I decide that the Claimant is entitled to payment of the amount of $184,677.59 in
respect of this claim for the maintenance of the external plant and equipment, excluding
external plant and equipment included in the Fixed Management Fee.

To Collection:

$184,677.59

Target Cost Estimate
259

While I am dealing with this head of claim it is also convenient that I deal with the
Target Cost Estimate as this is where it is first raised. It is clear that this document may
be of significant importance in the adjudication and that some of my later decisions may
turn upon it.

260

The Respondent asserts that “the “Target Cost Estimate” is in fact a precontract cost
estimate developed by the Claimant (“the Claimant’s precontract cost estimate”)”
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however the Respondent concedes that “the Claimant disclosed that document to the
Respondent”.
261

The Respondent asserts that “the payment claim does not include a copy of, or even a
reference to, the Claimant’s precontract cost estimate”.

262

The Claim is a significant document and includes within in it a “Report on Project Costs”
which as well as being generally included in the document is specifically referenced on
the second page of the Claim as “The evidence for these costs are included in
Schedule 8 and Delco’s Report on Project Costs (as attached)”. Similarly, Schedule 8
refers to the Claimant’s ‘Request for Site instruction’: RFI-002, RFI-003, RFI-004, RFI007, RFI-008 and RFI-009 and a copy of the documentation associated with each of
these requests is included in the Claim. Every ‘Request for Site instruction’ included
refers to “P5205 Target Cost Estimate (Rev 0 Contract)” as the “Document Reference”.

263

The Respondent, in the Schedule, has itself referred to and relied upon the Target Cost
Estimate in responding to the Claimant’s claim for X-001 where it has included the
reason for non-payment: “Rejected entirely. Work was always included in the Target
Cost Estimate”.

264

I therefore reject the Respondent’s assertions that the Claimant has not referenced the
Target Cost Estimate in the Claim. It has quite extensively; furthermore the Respondent
has itself relied upon it in the Schedule as a reason for refusing payment.

265

The Respondent has also submitted that the Act “does not permit the adjudicator to
consider the Claimant’s precontract cost estimate, as it is not a provision of the
Contract”.

266

However, Section 26(2)(c) requires that the Adjudicator consider:
“the payment claim to which the application relates, together with all
submissions, including relevant documentation, that have been properly made
by the claimant in support of the claim”

267

Reference to the Target Cost Estimate (“TCE”) establishes that the amounts identified
on the cover page are identical to those in Appendix 2 of the Special Conditions of
Contract for the:
Fixed Management Fee,
Target Profit,
Target Direct Costs (“Adjustable Costs” in the TCE),
Fixed Equipment Fee (“Fixed Plant” in the TCE),
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Target Project Cost (“TOTAL TDC” in the TCE)
268

$6,360,866.06

I find that the Target Cost Estimate is within the scope of “relevant documentation” for
the purposes of interpreting the Contract.

269

I also observe the decision of Brereton J in Holmwood Holdings Pty Ltd v Halkat
Electrical Contractors Pty Ltd & Anor [2005] NSWSC 1129 at para 129:
“While I accept that, as a respondent to a payment claim is not able in its
adjudication response to go beyond the matters raised in its payment schedule,
so an adjudication application may not include materials which go outside, in
the sense of falling outside the ambit or scope of the materials provided in the
payment claim [John Holland Pty Ltd v Cardno MBK (NSW) Pty Ltd [2004]
NSWSC 258], neither this principle, nor the provisions of the Act - which plainly
envisage that an “adjudication application” may contain such submissions
relevant to the application as the claimant chooses to include [s 17(3)(h)] – have
the consequence that no material which was not included in the payment claim
can be included in the adjudication application. The test is whether the
additional material is or is not within the scope or ambit of the payment claim. If
it is, then evidentiary and argumentative material to support it can be included in
the adjudication application [my emphasis].”

270

I consider the Respondent’s assertions are misguided. I am satisfied that the Claimant
did reference the Target Cost Estimate in the Claim; that the Target Cost Estimate is
relevant documentation in respect of the Claim and I am therefore able to consider it.

271

In passing I note that by Clause 1A of the Contract (AS2124-1992 as amended by Part
B of the Annexure) the parties have otherwise narrowed the manner in which I am able
to interpret the Contract. Clause 1A provides:
“1A

Contra Proferentem

The contra proferentem rule will not apply to the interpretation of this Contract.”
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Actual Direct Costs - Equipment Deductions
Difference: $21,575.00

272

In the Schedule, Origin provides:
“The Contractor’s timesheets also claim for the use of a pipe bending machine,
a farm tractor and a Hiab truck.
These three pieces of equipment are all specifically listed in the Fixed
Equipment Fee schedule in Appendix 3 of the Special Conditions of Contract
and therefore, pursuant to clause 1.3 of Appendix 1 of the Special Conditions,
cannot be claimed as Actual Direct Costs.
All of these Fixed Equipment Fee equipment costs are rejected and have been
deducted from the Contractor’s claim.
The Timesheet Adjustment Schedule attached to this Appendix 5 summarises
the costs claimed for this Fixed Equipment Fee equipment. This Appendix also
attaches a copy of the Contractor’s timesheets with additional columns added to
identify where the Contractor has claimed for this Fixed Equipment Fee
equipment.”

273

In the Application, Delco provides:
“Equipment Deductions $21,575.00
The deduction relates to an additional pipe bending machine, a farm tractor and
a Hiab truck that Delco employed on the Project.
While it is correct that the Fixed Equipment Fee included a pipe bending
machine, Delco engaged a second pipe bending machine (which is a standard
practice) to ensure that Delco would continue to meet the project schedule.
Similarly, Delco engaged a farm tractor and a Hiab truck, in addition to the
tractors and Hiab trucks allowed for in the Fixed Equipment Fee. Those
additional farm tractors and Hiab trucks were also used in relation to the project.
All of the equipment that Delco brought to the project, as included in the Fixed
Equipment Fee was used. Further, the additional equipment (that was not
included in the Fixed Equipment Fee) was also brought to the project and used.
By reason of what is set out above, equipment for which payment is claimed, is
not included in the Fixed Equipment Fee. Accordingly, there is no basis for
deducting the $21,575.00 that Origin has deducted.”
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274

In the Response, Origin replies:
“$9,675 - Equipment deductions - the Claimant seeks payment of the costs of a
pipe bending machine as an Actual Direct Costs (sic), when the costs of this
plant are covered by the Fixed Equipment Fee under the Contract (for the full
response to this claim see Appendix 5 of the payment schedule in volume 5 of
the adjudication application and the response below to section F.4 of the
adjudication application)”.
and
“After considering the Claimant’s submissions, the Respondent concedes that
the Claimant is entitled to claim the costs of the additional Hiab truck and farm
tractor. This reduces this deduction by $11,900 to $9,675.
The Fixed Equipment Fee covers the cost of the Claimant supplying one pipe
bending machine. The Contract does not require or specify that that the Fixed
Equipment Fee only applies to equipment owned by the Claimant. It is up to the
Claimant to decide how best to supply the equipment covered by the Fixed
Equipment Fee.
The Claimant parked up its original pipe bending machine and supplied another
machine. Therefore, at any one time the Claimant only supplied one pipe
bending machine, the cost of which is covered by the Fixed Equipment Fee.
The fact the Claimant elected to replace its own machine with a hired machine
does not alter the fact the bending machine it provided, whether owned or hired,
was covered by the Fixed Equipment Fee.
If the Claimant’s position was correct, it would entitled (sic) to recover for its
own pipe bending machine that was not used and for the hired machine, which
would be a double recovery.”

275

The Claimant acknowledges that the Fixed Equipment Fee includes a pipe bending
machine. However, the Claimant asserts that the pipe bending machine the subject of
this claim was an additional machine to that included in the Fixed Equipment Schedule
and that both machines were in use.

276

In the Response, Origin acknowledges that there were two machines on site, but now
raises a new reason for non-payment, namely, that one of the machines was “parked
up” and then proceeds on a tangent to raise the ‘ownership’ of the machine.

277

The Act does not permit me to consider any reason raised for the first time in the
Adjudication Response.
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278

Both parties agree that there were two machines on site, and further, that there is only
one machine being claimed as an Actual Direct Cost.

279

I decide that the Claimant has discharged its evidentiary onus and has established its
entitlement to payment as claimed.

To Collection:
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Actual Direct Costs - Wet Weather Insurance Claim
Difference: $77,501.98
280

In the Schedule, Origin submit:
“In December 2004, wet weather damaged trenches that had been excavated
for the pipe. The Contractor was paid as Actual Direct Costs the costs of
repairing the damaged trenches.
However, the Contractor recovered the costs of rectifying the damaged
trenches under its works insurance policy. The Contractor acknowledged in RFI
10 dated 27 January 2005 that it was obliged to repay to the Principal any
amounts recovered under that insurance policy. The amount of trench repair
costs claimed in the timesheets was $77,501.98. These costs are included in
the timesheets for weeks 2 and 3 of 2005 in schedule 4 included in the
Contractor’s claim.
The concession by the Contractor that it was obliged to reimburse the Principal
for the costs of the repair work to the trenches from its insurance payout was
properly made because:
1.

Clause 16 of the General Conditions of Contract provides:
“16.1 Care of the Work Under the Contract
From and including the earlier of the date of commencement of work
under the Contract and the date on which the Contractor is given
possession of the Site to 4pm on the Date of Practical Completion of the
Works, the Contractor shall be responsible for the care of the work
under the Contract.
…..
“16.2 Reinstatement
If loss or damage ….. occurs to anything while the Contractor is
responsible for its care, the Contractor shall at the Contractor’s own cost
promptly make good the loss or damage.”

Accordingly, it was the Contractor’s responsibility to repair the damage at its
own costs.
2.

The Contractor was obliged to obtain and maintain works insurance
pursuant to clause 18 of the General Conditions of Contract
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3.

As it was the Contractor that was obliged to pay to rectify the damaged
work, it was the Contractor that made the claim under the insurance
policy.

4.

The rectification works were only included in the timesheets at the
convenience of the Contractor and it was always understood (as is
evidenced by RFI 10) that the Contractor would repay the amounts
claimed when it recovered on the insurance policy.

5.

The Contractor has not incurred an Actual Direct Cost for the repair
work as the relevant cost was covered by an insurance payout.

A copy of RFI 10 is attached to this Appendix.
In its letter dated 24 August 2005 – ref 5205-100-028-L, a copy of which is
attached, the Contractor acknowledged it had been paid $118,422 under its
insurance policy with respect to the damaged trenches.
In that letter, the Contractor alleges the amount of $77,501.98 has already been
deducted in its timesheets. The Contractor has not identified where that
deduction has allegedly been made.
The Principal denies that any such deduction has been made from the
timesheets.”
281

In the Application, Delco provides:
“Wet weather insurance claim - $77,501.98
Delco contends that there is no basis for this deduction. The entire benefit of the
insurance payment received by Delco in respect of wet weather was passed on
to Origin.
Delco valued the recovery work at $177,047.77 excluding GST. This amount
was approved by the Superintendent’s Representative (Mr. John Oxtoby) on
contemporary timesheets passed onto the Insurers loss adjuster as a correct
value of the work put in to the recovery effort. The loss adjuster insisted that
Origin’s representative sign the timesheets.
Delco received an insurance payment of $107,656.36 excluding GST in respect
of rectifying trenches and joint coating that was damaged by wet weather.
Evidence of that payment is included in Origin’s payment schedule (refer
payment schedule Appendix 6 and Delco’s letter dated 24 August 2005 reference 5205-l00-028-L).
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Delco passed on the benefit of that entire payment to Origin by way of exclusion
of the resources recorded and approved on the loss adjustors timesheets from
the weekly accruals. Copies of the relevant accruals are located in the payment
claim as described below. The loss adjustors signed timesheets are presented
in Attachment D to this application for comparison against the corresponding
weekly timesheets presented in the Payment Claim.
Delco has previously passed on the value of work in Weeks 51 and 52 of 2004
to Origin by not including the resources working on the recovery on the
timesheets. The total value of work in these weeks equals $114,755.79.
Delco therefore rightly charges Origin Energy the difference between the value
of the work done to recover the works and the Insurance compensation.
The difference is $69,391.41. On Accrual Sheets for Weeks 2 and 3 of January
the recovery work included is valued and certified by Origin’s rep as
$62,291.98.
Properly assessed, Delco should be permitted to claim an additional $7,099.43
excluding GST from Origin for work done.”
282

It the Response, Origin submit:
“$77,501.98 - Wet weather insurance claim - the Claimant was paid the costs of
repairing works damaged by rains for which the Claimant received an insurance
payout covering part of the costs of those works, however the Claimant has not
accounted to the Respondent for this insurance payment (for the full response
to this claim see Appendix 6 of the payment schedule in volume 5 of the
adjudication application and the response below to section F.4 of the
adjudication application).”
and
“The Claimant states that:
(a)

It did $177,047.77 excluding GST worth of recovery work for damage
caused by wet weather during December 2004;

(b)

Of this, $114,755.79 worth of work was carried out in weeks 51 and 52
of 2004, allegedly none of which is included in the weekly timesheets for
those weeks.

This statement is incorrect, as a cross check of:
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(i)

the second and third sheets of Attachment D of the adjudication
application (which purports to itemise the resources used on the
recovery work in weeks 51 and 52 of 2004); and

(ii)

the weeks 51 and 52 of 2004 time sheets in schedule 3 of the payment
claim in volume 2 of the adjudication application (which shows the
resources for which the Claimant has already claimed reimbursement
as Actual Direct Cost for weeks 51 and 52 of 2004),

discloses that the Claimant does in fact claim as Actual Direct Cost some of the
costs of the recovery work in weeks 51 and 52 of 2004, for example:
(i)

Wade Thompson - is claimed for some of the days of work in
weeks 51 and 52 of the costs of the recovery claim and is also
claimed as an Actual Direct Cost for every day for the weeks 51
and 52 timesheets; and

(ii)

Peter Hannay - is claimed for some of the days of work in weeks
51 and 52 of the costs of the recovery claim but is also claimed
as an Actual Direct Cost for every day for the weeks 51 and 52
timesheets.

This is an attempt by the Claimant to recover twice for the same work.
(c)

The Claimant was only paid $107,656.36 excluding GST by its insurer
for this work.

(d)

The Claimant claims the difference between the costs claimed for the
recovery work and the amount paid by the insurer.

As outlined in Appendix 6 of the payment schedule (which is in volume 5 of the
adjudication application):
(a)

Pursuant to clause 16 of the Contract, the Claimant is obliged to meet
all rectification costs in any event - a fact the Claimant does not dispute
in its adjudication application; and

(b)

In RFI (Request for Instruction) 10 (a copy of which is included in
Appendix 6 of the payment schedule in volume 5 of the adjudication
application), the Claimant conceded that it could not claim the recovery
costs by:
(i)

confirming that it would not claim for recovery work undertaken
in weeks 51 and 52 of 2004; and
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(ii)

stating that it would claim the recovery costs in weeks 2 and 3 of
2005 as a matter of convenience, but only on the understanding
those costs would be reimbursed and the appropriate
adjustments made once the insurance money was received.

These issues are not disputed by the Claimant. Consequently, by clause 16 of
the Contract and the agreement between the parties in RFI 10, the Claimant
must account to the Respondent for the recovery costs included in the
timesheets for weeks 2 and 3 of 2005.”
283

In its report on project costs included in the Claim, the Claimant has stated that, some
time after 1 December 2004, there was torrential rain causing flooding of the work. The
Claimant provided plant and labour during weeks 51 and 52 of 2004 and 2 and 3 of
2005 to reinstate the work damaged by that rain.

284

By RFI-010 dated 27 January 2005, the Claimant advised the Respondent of the
potential insurance claim for “Weather Affected Works December 2004”. The Claimant
stated that it had prepared a claim and also that “The Weekly Accruals for Weeks 2 and
3 of 2005 contain components of the insurance claim that total $69,551.98. The
remainder of the claim value is not included in the Weekly Accruals sheets”. The
Claimant goes on to request that Origin “allow an adjustment to the TCE for costs
associated with Weeks 2 and 3 2005 and the costs associated with OE participation in
the rectification works that have been claimed from insurers. Should the claim be paid
the total amount will be included in the calculation of the Adjusted Target Cost Estimate.
A full reconciliation of the Insurance claim will be provided when the outcome is known”.
The included Origin participation cost was $7,950, the aggregate being the total the
subject of this deduction $77,501.98 ($69,551.98 Delco week 2 & 3 recovery +
$7,950.00, Origin recovery).

285

The claim lodged with Delco’s insurer for the plant and labour utilised on the
rectification works during weeks 51 and 52 of 2004 and 2 and 3 of 2005 was in the
amount of $177, 047.77. Delco’s insurer reimbursed the amount of $107,656.36 against
the claim. The Claimant asserts that reimbursement in kind of $114, 755.79 was made
to the Respondent by way of exclusion from the Actual Direct Costs weekly timesheets
of the plant and labour working on the reinstatement work during the weeks 51 and 52
of 2004. That is, the Claimant asserts that it has reimbursed the Respondent in excess
of the amount recovered from the insurer ($107,656.36 recovered, $114, 755.79
reimbursed in kind to Origin).

286

The Claimant seeks to prevent the Respondent from now deducting the amount of
$77,501.98 included in the claim to Delco’s insurer on the basis that the Respondent
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has already received the full benefit of the insurance recovery and that the provision
upon which the Respondent relies provides no basis for such a deduction.
287

The Respondent asserts that the Claimant has “double recovered” the week 51 and 52
costs and, by way of example, identifies two specific personnel (Peter Hannay and
Wade Thompson) which it claims to have been claimed in both; the Claim and against
Delco’s insurer, for both of weeks 51 and 52 of 2004.

288

My review of the insurance claim sheet and the Direct Cost Claim Sheet satisfies me
that, contrary to Origin’s assertion, the personnel identified by Origin were not claimed
in the insurance claim sheet in week 52, although it is apparent that they are included in
both claims for week 51: on Thursday 16/12, Friday 17/12, Saturday 18/12 and Sunday
19/12 an additional recovery, based on the Claim (from Origin) of $4187.86 (Peter
Hannay, $1835.24 & Wade Thompson, $2352.52). Checking some other personnel, for
example Stephen Bourke, Robbie DeWaal and John Hayman it is clear they have only
been claimed once, their names either only appear in one list or they are only claimed
in one claim for any one day.

289

While I agree that there is an error in respect to two of the personnel claimed, I find the
Respondent has significantly failed in its contention that “This is an attempt by the
Claimant to recover twice for the same work”. Therefore, with the exception of the 2
items the Respondent has identified, I prefer the Claimant’s assertion that other than for
weeks 2 and 3 of 2005, “The remainder of the claim value is not included in the Weekly
Accruals sheets”.

290

The Respondent also asserts that by RFI-010 the Claimant conceded these costs.
However RFI-010 is subject to the claim being paid; which it has not, in full. There is
also no mention in RFI-010 of an adjustment to the Actual Direct Costs but rather only
of adjustments to the Adjusted Target Cost Estimate. The latter I take to be an intended
reference to the ‘Adjusted Target Project Cost’ defined in Clause 1.1 of Appendix 1 to
the Special Conditions of Contract, as that is the only adjusted target cost referred to in
the Contract. The Actual Direct Costs are not the subject of any ‘Adjusted’ genesis, and
the Adjusted Target Project Cost has no effect on the Actual Direct Costs. Therefore, I
decide that there is no relevant concession in RFI-010.

291

Finally, the Respondent contends that, by virtue of Clause 16 of the General Conditions
of Contract, the Claimant is responsible for the entire cost of the ‘recovery work’.

292

The Claimant states that Origin’s reason is not a valid reason for making any deduction.
It is clear therefore that, to decide this question, I must interpret the Contract.

293

The Claimant relies for its claim on Appendix 1 Clause 1.3 of the Special Conditions of
Contract which includes, inter alia: “Actual Direct Costs means the total of the amounts
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actually expended or incurred by the Contractor ….The Actual Direct Costs includes the
costs of performance of the remedial work, but shall not include damages payable by
either party for any breach of contract.”
294

Whereas, the Respondent relies on Clause 16 of the General Conditions of Contract,
principally Clause 16.2, which provides inter alia: “If loss or damage …. occurs to
anything while the Contractor is responsible for its care, the Contractor shall at the
Contractors own cost promptly make good the loss or damage.”

295

If the Respondent’s submission is correct then there is an inconsistency between the
two provisions. The provision under which the Contractor has made the claim entitles it
to recover the cost of remedial work whereas the provision under which the Respondent
seeks to make its deduction provides that the Contractor is responsible for the cost of
remedial work.

296

Clause 1 of the Formal Instrument of Agreement provides:
“1

CONTRACT DOCUMENTS AND ORDER OF PRECEDENCE

The following documents constitute the Contract between the parties:
1. This Formal Instrument of Agreement;
2. Special Conditions of Contract including any attachments;
3. Part A and Part B of the Annexure to the Australian Standard AS2124-1992, as
annexed hereto;
4. Australian Standard General Conditions of Contract AS2124-1992 –
incorporated by reference;
5. Schedules 1 to 5 comprising:
Schedule 1:

Key Personnel

Schedule 2:

Approved Form of Unconditional Undertaking

Schedule 3:

Contractor’s Organisation Chart for Work

Schedule 4:

Principal’s Organisation Chart for Work

Schedule 5:

Contractor’s Project Execution Plan

6. Scope of Work as defined by Requisition Number RQ-8000-02-001
Any conflict or inconsistency between the documents comprising the Contract shall be
resolved in accordance with the order stated above, with documents higher in the list
taking precedence over those lower in the list.”
297

Clause 1 of the Formal Instrument of Agreement provides that the Clause relied upon
by the Claimant prevails. In addition, Clause 16 does not itself provide any entitlement
to deduct money from money paid.
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298

Therefore, I decide that the Claimant is entitled to recover the cost of the remedial work
undertaken following the December rain.

299

To review the transactions made:
Claimed cost of damage:

$177,047.77

(amount Claimant entitled to recover as Actual Direct Cost)
Less

Insurance recovery:

Insurance under-recovery:

-$107,656.36
$69,391.41

Recovered as:
Weekly accrual (Wk 2 & 3) as Actual Direct Cost:
Less

Benefit in kind, forgone recovery from weekly accrual

$69,551.98
-$114,755.79

(Wk 51 & 52)
Plus

identified duplication error

Plus

Insurance recovery:

Total recovered from Respondent
Under Recovery (balance owing to Claimant)

300

$4,187.86
$107,656.36
$66,640.41
$2,751.00

I decide that, contrary to the Respondent’s assertions, the Claimant has not over
recovered the costs associated with this claim. Therefore, I also decide that the
Respondent has not established an entitlement to make the $77,501.98 deduction
claimed.

To Collection:
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Actual Direct Costs - QR Back Charge for HDD Rail Crossing
Difference: $4,749.25
301

In the Schedule, Origin assert:
“The construction of the pipeline required the Contractor to undertake HDD
(horizontal direction drilling) to cross under a Queensland Rail line. The
Contractor failed to undertake that work in accordance with the design
requirements (drawing no. 8000-05-DJ-003. A copy of the Superintendent’s
Non-Conformance Report 8000-02-B-010 is attached to this Appendix.
As a consequence of this breach of contract, the Queensland Rail line was
affected and required rectification works. Queensland Rail invoiced the
Principal $4,749.25 for this work. A copy of Queensland Rail’s invoice No.
20489129 is attached to this Appendix.
Accordingly, this amount is deducted from the Contractor’s claim. The Principal
is entitled to deduct such amounts pursuant to Clause 42.10 of the Contract,
which states:
“Without limiting the Principal’s rights under any other provision of the
Contract and notwithstanding the provision of or the issue of certificates
by the Superintendent under Clause 42.10, the Principal may deduct
from any monies due to the Contractor any debt due from the
Contractor to the Principal or any claim which the Principal may have
against the Contractor –
(a)

whether or not the debt or claim arises by way of damages,
debt, restitution or otherwise; and .....”

302

The Application includes the statement:
“Delco concedes the last item, namely the $4,749.25 charge in respect of
Queensland Rail’s HDD Rail Crossing.”

303

Accordingly, as the Claimant has conceded this item, I decide that no payment is due in
respect of the QR Backcharge for HDD Rail Crossing.

To Collection:
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ACTUAL DIRECT COSTS - EXPENSES AND MATERIAL COSTS
Claimed: $3,140,731.49

Scheduled: $1,528,120.92

Difference: $1,612,610.57

Actual Direct Costs - Adjustment to Accruals
Difference: $299,105.00
304

In the Schedule, Origin asserts:
“As part of the Contractor’s Final Account submitted on 3 June 2005, the
Contractor claimed $299,105 of “new monthly accruals” for equipment which it
claimed had been missed from the Weekly Accruals (or timesheets) which were
submitted at the time the work was completed.
The Contractor’s claim refers to Weekly Accruals as the basis of calculating the
Actual Direct Cost for labour and equipment usage. The Weekly Accruals were
simply verified timesheets, and in this Payment Schedule the Weekly Accruals
will be referred to as timesheets. Computer copies of the timesheets submitted
by the Contractor are included in Schedules 1 o 6 of the Contractor’s claim.
The timesheets were signed by the Contractor’s and the Superintendent’s
representatives throughout the project to verify the amounts and hours of
equipment and labour claimed for the purposes of progress claims.
Accordingly, these timesheets are a contemporaneous record of the amount
and hours of equipment and labour used on site.
The $299,105 of “new monthly accruals”:
1.

are included in the figure of $493,908.96 for the invoices claimed for
week 16 in the Actual Direct Cost Summary in the Contractor’s claim;

2.

are not supported by any invoices, despite the fact these alleged
accruals are included in the invoices amount for week 16;

3.

are broken down in the last 7 sheets in Schedule 7 in the Contractor’s
Payment Claim I the form of an unverified timesheet that neither the
Principal or the Superintendent had seen until the Final Account was
delivered; and

4.

appear therefore to be claimed on the basis that the Contractor, in error,
did not record the use of this equipment in the contemporaneous
timesheets.
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The Principal accepts that the Contractor can claim for equipment used on this
project that is not recorded in the contemporaneous timesheets, provided it can
substantiate this allegation (the Superintendent has certified such costs on
numerous occasions in the past upon being provided with appropriate
substantiation). The Superintendent and the Principal have repeatedly
requested such substantiation for this claim from the Contractor so this claim
can be assessed.
The Contractor has never responded to these requests.
Accordingly, the Principal rejects the entire amount of $299,105 for the “new
monthly accruals” because:
1.

the contemporaneous timesheets are an accurate record (and the only
available evidence) of the equipment used on this project;

2.

the Contractor has simply provided no evidence that the additional
equipment was used on this project, despite having plenty of opportunity
to do so, and has only raised this claim months after it alleges the
equipment was on site; and

3.

in the absence of such evidence, it is inherently unlikely that the
Contractor simply forgot to include in its timesheets $299,105 worth of
equipment.”

305

In the Application, Delco reply:
“At Payment Schedule Appendix 3, Origin’s reasons for withholding payment
are said to be the following:
(1)

It contends that Delco has not established that the equipment (to which
the disputed invoices relate) was used on the Project. Origin contends
that it has previously requested substantiation for this claim (Payment
Schedule Appendix 3 page 3I). In addition, Origin’s reasons for
withholding payment are said to be the following:

(2)

the contemporaneous timesheets are an accurate record (and the only
available evidence) of the equipment used on the Project;

(3)

Delco has provided no evidence that the equipment was used on the
Project and has delayed in making the claim; and

(4)

it is inherently unlikely that Delco “simply forgot” to include in its
timesheets $299,105 worth of equipment.
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In answer to the contention that Delco has never responded to the requests for
substantiation, Delco refers to its letter 028 (paragraph 4) in which Delco notes
the attachment of invoices in support of the claim.
In addition, on 30 August 2005 Adam Mann (Origin) requested confirmation, by
email, that the folder (referenced in letter 028) contains all of the invoices for the
hired services on the Project, including those claimed as additional monthly
accruals (value $299,105). On 31 August 2005 Mel Whyle (Delco) confirmed
that the folder contained the invoices for hired resources on the Project and
supported the monthly accrual tables previously forwarded (refer Attachment E
to this Application which includes Delco’s letter 028 dated 24 August 2005,
Adam Mann’s e.mail dated 30 August 2005, Mel Whyte’s e.mail dated 31
August 2005 and Adam Mann’s e.mail dated 31 August 2005 together with
Delco’s monthly accrual sheets and the supporting invoices that prove
attendance).
Throughout the course of the Project, the accrual sheets were adjusted to take
account of errors and omissions, including at the request of Origin. Upon
reaching practical completion, Delco reconciled its accruals against invoices
that it had received. During that process, Delco identified attendances listed on
invoices that it had not included in the accruals.
In response to Origin’s contention that the contemporaneous timesheets are an
accurate record (and the only available evidence of the equipment used on the
Project), Delco does not agree. It is not correct to say that Delco “simply forgot”
to include in its timesheets $299,105 worth of equipment. While Delco made
every effort to ensure that the daily accruals were an accurate record, given the
volume of information that needed to be processed each day (over 2,500
individual entries) it was inevitable that minor errors and omissions would be
made. Accordingly, in some instances, data was not entered that should have
been. Delco maintains that it was not unreasonable that of accruals exceeding
$5 million, data entry errors were made in respect of approximately $300,000,
ie. approximately 6% of the total accrued amount. Delco does not agree that the
accruals are the only contemporaneous record of the equipment on site. In this
regard, Delco respectfully suggests that the Adjudicator should accept that
payment by Delco of third party invoices for attendance of resources is sufficient
evidence that those attendances were made. (Refer payment summary in
respect of invoices at Attachment F to this Application).
As stated above, Delco has previously provided ample evidence of the
equipment that was used on the Project by way of the invoices previously
submitted to Origin.”
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and
Delco has claimed $3,140,731.49 in the Payment Claim in respect of Invoiced
costs. Origin has assessed that claim as being $1,528,120.92 (refer Payment
Claim Actual Direct Cost Summary and Payment Schedule Table B1 and B2).
The difference between Delco and Origin in respect of these items may be
summarised as follows:
(1)

Delco claims an adjustment to accruals in the amount of $299,105;

(2)

Origin contends that invoices totalling $1,229,015.92 are
unsubstantiated.

306

In the Response, Origin submit that:
“$299,105 - Adjustments to accruals - the Claimant is seeking to be paid the
costs of equipment for which it has already been paid (for the full response to
this claim see Appendix 3 of the payment schedule in volume 5 of the
adjudication application and the response below to section F.5 of the
adjudication application).”
and
“As outlined in the payment schedule, during the Project, in order to claim
labour and equipment costs the Claimant submitted weekly accruals, or
timesheets, detailing the labour and equipment used on the Project for that
week. These timesheets were countersigned by the Claimant and the
Respondent and forms the only contemporaneous record of the labour and
equipment on site each week.
The substantiation relied upon by the Claimant for this $299,105 item is
included in schedule 7 of the payment claim (in volume 2 of the adjudication
application).
That Schedule merely contains a “dummy” timesheet the Claimant has created
to list the extra equipment claimed as part of this item. There is no reference at
all to any invoices to support this claim.
The Claimant now seeks to rely on some hundreds of invoices contained in
attachment F of the adjudication application. For the reasons outlined above in
the New Material section of this response, it would be a breach of natural justice
for the adjudicator to consider any of these invoices.
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The Claimant contends that it has previously provided these invoices to the
Respondent. The Respondent accepts that it received the letters and emails
referred to by the Claimant in paragraph 107 of its adjudication application.
However:
(a)

the fact remains that these invoices were not included in the payment
claim, despite the fact that all other invoices relied upon by the Claimant
were included in the payment claim;

(b)

at the time of preparing its payment schedule, the Respondent did not
appreciate that the Claimant was relying on those invoices for the
payment claim;

(c)

if the Claimant had included these invoices in the payment claim, the
Respondent would have included a detailed review and comment on
those invoices in its payment schedule; and

(d)

accordingly, it would therefore still be a breach of natural justice for the
adjudicator to consider the invoices.

Further, even if Claimant was entitled to take into account these invoices, which
is denied, the Claimant does not answer one of the main points raised in
Appendix 3 of the payment schedule, namely the fact that the Claimant has
simply not provided any substantiation that it used equipment on this Project
that was additional to the equipment for which the Claimant has already claimed
payment in the weekly time sheets. The invoices relied upon by the Claimant
do not provide this evidence because:
(a)

The bundle of invoices is not cross referenced to either the weekly
timesheets or the alleged new monthly accruals in schedule 7 of the
payment claim (in volume 2 of the adjudication application). Thus it is
difficult to determine whether or not the invoices are for equipment that
has already been claimed in the weekly timesheets.

(b)

If the weekly timesheets already include claims for, say, 2 crew buses,
and the Claimant is seeking payment for an additional 2 crew buses, it
needs to be able to establish that four crew buses were on site at the
relevant time. If the Claimant merely produces invoices for 2 crew
buses, then the only reasonable conclusion, in the absence of any other
information, is that these invoices relate to the 2 crew buses for which a
claim has already been made.
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(c)

By way of an example of this point, schedule 7 of the payment claim (in
volume 2 of the adjudication application) includes a month by month
break down of the claim for allegedly additional equipment the subject of
this claim. In the monthly breakdown for November 2004, under the
heading “Nationwide Hire”, the Claimant claims from 1 to 27 November
2004 the costs of:
(i)

a Hino crane truck Registration WVE 522;

(ii)

2 crew buses; and

(iii)

a flatbed truck.

The weekly timesheets for weeks 45-48 of 2004, which are the time sheets for
November 2004, are contained in schedule 2 of the payment claim (in volume 2
of the adjudication application) and show the equipment that the Claimant has
already claimed as Actual Direct Costs for November 2004. Those timesheets,
under the heading “Nationwide Hire” shows that the Claimant has already
claimed for:
(i)

a Hino crane truck Registration WVE 522;

(ii)

2 crew buses; and

(iii)

a flat bed truck,

Therefore, the invoices the Claimant now seeks to rely upon clearly do not
prove that additional equipment was employed on site as the Claimant alleges.
Indeed, it is clear that this is a straight out attempt to recover twice for the same
equipment.
Instances like this are repeated throughout the information relied upon by the
Claimant. This is the basis of the Respondent’s submission that the Claimant
has not produced any substantiation that the amounts claimed relate to
additional equipment not already claimed as Actual Direct Costs.
(d)

By way of further example, for the alleged new monthly accruals for
December 2004, the Claimant claims for 18 additional light vehicles.
With respect to these light vehicles:
(i)

it is inconceivable that the Claimant simply forgot to claim for 18
light vehicles;
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(ii)

of the 18 vehicles, the vehicle with registration no. 957 HSN is
listed and claimed for three times;

(iii)

the weekly timesheets for December 2004 clearly show that the
Claimant has already claimed for the following 14 of the 18
vehicles the subject of this claim:

(iv)



Vehicle with registration no. 427 HTK;

•

Vehicle with registration no. 957 HSN (x3);

•

Vehicle with registration no. 531 HVZ;

•

Vehicle with registration no. 671 HMW;

•

Vehicle with registration no. IBBO 903;

•

Vehicle with registration no. 892 GTE;

•

Vehicle with registration no. IBJU 272;

•

Vehicle with registration no. 428 HTK;

•

Vehicle with registration no. 897 HHK;

•

Vehicle with registration no. 651 227;

•

Vehicle with registration no. 818 ICG; and

•

Vehicle with registration no. 711 575.

For the remaining four vehicles, with registration nos. 138 HGZ,
259 HSS, 1BLD 369 and 762 HUL, the invoices do not show
these vehicles were used on this Project. Indeed, the
contemporaneous records produced at the time, i.e. the weekly
timesheets, show that at least 14 light vehicles were used on the
project, but not these four.

(v)

In the weekly timesheets, the Claimant has already claimed for 3
light vehicles that are not identified by reference to a registration
number. If, despite the lack of any substantiation, the adjudicator
held the above four vehicles were used on this Project, then the
only reasonable conclusion that can be reached, in the absence
of other evidence, is that three of those vehicles were the three
unidentified vehicles for which claims have already been made
in the weekly timesheets.

(vi)

Further, for those four vehicles, the Claimant claims for 31 days
in December 2004, however the invoices and subsequent credit
notes for those items confirms that the vehicles were not hired
for the last 10 days of December 2004.
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(e)

The following are some examples of the many anomalies in this claim
and the invoices also show that the information provided by the
Claimant does not support its claim:
(i)

Pipeline plant hire
The Claimant claims 2 extra excavators for the period 1 to 17
October 2004. Work on the construction site did not commence
until 18 October 2004 (see the weekly timesheet for week 43 in
schedule 1 of the payment claim in volume 2 of the adjudication
application).

(ii)

East Coast Pipeline and Welding
The Claimant claims for labour and vehicles for this contractor
for the period 1 to 13 October 2004. As noted in the previous
item, work on this Project did not commence until 18 October
2004.
Around the time of this Project, the Claimant was also engaged
in a second contract for the Respondent laying polyethylene
pipes in the same area as part of the Respondent’s Spring Gully
Project. A large number of the invoices relate to this second
project, as is evidenced by the fact:
A.

the invoices are for periods before this project started on
18 October 2004 and so clearly do not relate to this
project; and

B.

the invoices are coded by the Claimant as relating to
project number “5166” which is the code the Claimant
used for the poly pipe contract and clearly do not relate
to this project.

The Claimant contends that payment of invoices is evidence that the
attendances were made. That submission is wrong as:
(a)

as demonstrated above, mostly the invoices relate to equipment
that the Claimant has already claimed in the weekly time sheets,
therefore the provision of an invoice does not prove that the
equipment is additional to that already claimed; and
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(b)

the Claimant must be able to show each invoice related to this
project, when in many instances it can be demonstrated the
invoices do not relate to this project.

The Claimant suggests that it has provided ample evidence of
equipment that was used on the Project by way of invoices. As outlined
above, the invoices might show that the equipment was hired by the
Claimant, but the invoices are not proof that:
(a)

the equipment was additional to that already claimed by the
Claimant in its weekly timesheets; or

(b)
307

the relevant equipment was even used on this project.”

The Claimant has provided a copy of all the invoices associated with the work for which
it has claimed reimbursement under the Contract by way of weekly accrual sheets
(referred to by the Respondent as timesheets). The Claimant claims that the invoices
represent all of the work done under the Contract; that this work was recorded on
contemporary timesheets in the first instance, but that some of that work was ‘missed’
and therefore was not so recorded. The Claimant is seeking payment of the difference
between the time recorded on the timesheets and the time recorded on the invoices.

308

The Respondent asserts it would be a breach of natural justice for me to consider the
invoices that the Claimant supplied with the Application on the basis that “at the time of
preparing its payment schedule, the Respondent did not appreciate that the Claimant
was relying on those invoices for the payment claim.”

309

The Respondent has not disputed that it had been provided with the invoices, indeed it
appears to confirm that it did receive them but merely “did not appreciate that the
Claimant was relying” on them. The Respondent was also provided with the Claimant’s
adjustment schedule with the Claim. The invoices are clearly supporting evidentiary
material which had been previously provided to the Respondent and which are relevant
to that claim. Therefore, I reject the Respondent’s submission that I am precluded from
having regard to the invoices.

310

Clause 1.3 of the Annexure to the Special Conditions of Contract provides, inter alia:
Actual Direct Costs means the total of the amounts actually expended or
incurred by the Contractor to be calculated in accordance with this clause and
which are substantiated by documentary evidence to the satisfaction of the
Superintendent for the performance of the work under the Contract in
accordance with the requirements of the Contract. The Actual Direct Costs
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includes the performance of the remedial work, but shall not include damages
payable by either party for any breach of contract.
The quantum of the Actual Direct Costs will be assessed by the Superintendent
in the following manner:
(a)

for work performed by the Contractor directly, by applying the rates
quoted in Appendix 3 to the number of hours actually worked by the
relevant Contractor’s personnel and hours actually worked by the
relevant equipment (in each case to be substantiated to the satisfaction
of the Superintendent);

(b)

for expenses and material costs provided by the Contractor, the amount
of those costs and expenses will be reimbursed at cost excluding GST
and shall be supported by Tax Invoices;

(c)

for work performed by subcontractors, the amounts properly payable to
the subcontractor for the performance of their work, but excluding any
amount payable because of a breach of contract or default by the
Contractor.

311

Under the Contract, as these costs are not costs for work performed by the Claimant
directly, the amount of the costs and expenses are to be reimbursed at cost and shall
be supported by tax invoices.

312

With the exception of the pre 18 October 2004 invoices, there is nothing apparent on
the selection of tax invoices to which I referred that would suggest that they were not for
work on this Contract. While the Respondent has made some assertions in that vein it
has not provided any specific references to such invoices.

313

The Respondent asserts that the Claimant is not entitled to any of these costs. The
basis of that assertion is that the Respondent has identified some ambiguities and
therefore appears to suggest with that the entire amount claimed “is a straight out
attempt to recover twice for the same equipment “.

314

The Act requires that the Respondent identify reasons for not paying the full amount of
a claim. In this instance a broad assertion coupled with a narrow focus on some details
would not justify my dismissing an entire claim. Reasons are required for each amount
that a Respondent is proposing not to pay.

315

The Respondent has identified that the Claimant has claimed for some work prior to 18
October 2004, this being the date on which work commenced on the Contract. There is
support for that assertion in the Claimant’s own material as the ‘timesheets’ only
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commence from week 43, being week ending 24/10/05 with the first work on that
timesheet identified on 18 October 2004.
316

I therefore accept the Respondent’s assertion that the Claimant is not entitled to any
costs prior to 18 October 2004. That amount claimed is:
Excavator 30t with Hammer

17 days @ $800 / day

$13,600.00

Excavator 30t with Hammer

17 days @ $800 / day

$13,600.00

Contract Welder

2 days @ $826.50 / day

$1,653.00

Contract Welder

2 days @ $826.50 / day

$1,653.00

Contract Crew Supervisor Level 2

3 days @ $600 / day

$1,800.00

Contract Crew Supervisor Level 2

3 days @ $600 / day

$1,800.00

Contract Crew Supervisor Level 3

2 days @ $650 / day

$1,300.00

Light Vehicle

3 days @ $105 / day

$315.00

Light Vehicle

7 days @ $105 / day

$735.00

ECPW Mechanics Rig

8 days @ $220 / day

$1,760.00

ECPW Vehicle

12 days @ $75 / day

$900.00

ECPW Vehicle

1 days @ $250 / day

$250.00

ECPW Light Vehicle

2 days @ $30 / day

$60.00

Internal Clamp

1 days @ $110 / day

$110.00

Light Vehicle

4 days @ $105 / day

$420.00

TOTAL
317

$39,956.00

The Respondent made numerous assertions with regard to the invoices from
Nationwide Hire which, prima facie, appeared meritorious. However, closer inspection
revealed that there remained vehicles which were not claimed. What became apparent
to me from the documents provided was that the Claimant had established a system at
the outset of the project which included registration numbers and that when, during the
course of the project, vehicles were substituted the new registration numbers were not
necessarily recorded separately on the Claimant’s ‘generic’ timesheets.

318

I have reviewed the documents provided in relation to the Nationwide Hire account for
the purposes of deciding this claim. I have included a copy of my review in this decision
as Appendix One. That reconciliation revealed that the invoices provided by the
Claimant totalled 479 vehicle days ($122,033) whereas the ‘timesheet’ based claim
totalled 297 vehicle days ($68,345), which identifies that the Claimant had not claimed
on the timesheets for 182 vehicle days. The ‘adjustment’ claimed by the Claimant totals
$70,125, which means that there is an apparent ‘overclaim’ of $16,437 and that amount
should therefore be deducted from the amount claimed for this item. However, it is
apparent that the Claimant is largely correct in it’s assertions as to amounts unclaimed.
It is not clear to me why the Claimant put together accrual sheets to make this claim. As
the invoices identify the hire periods, it seems to me that it would have been simpler to
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have made a claim in the amount of the invoices less the payments already received by
virtue of the timesheets.
319

I consider that the Act requires that the Respondent identify reasons for each amount it
proposes not to pay rather than making broad assertions. The Respondent has not
done that, I therefore prefer the Claimant’s submissions. With the exception of the
apparent ‘overclaim’ of $16,437, I decide the Claimant is entitled to the amounts
claimed from Nationwide Hire.

320

Reference to the December 2005 Vehicle Hire Invoices from 4 Wheel Drive Hire
provides the following:
Invoice No.
70009
70011
70014
70464
70467
71479
71481
71483
71484
71485
71486
71487
71489
71490
71491
71492
71495
71496
71497
71499
71500
71501
71502
71503
71504
71505
71506
71507
71508
71509
71516
71518
71519
71521
71522
71523

321

Hire Period
"1/12-21/12
"1/12-21/12
"1/12-21/12
"1/12-31/12
"1/12-31/12
"1/12-21/12
"1/12-21/12
"1/12-21/12
"1/12-21/12
"1/12-21/12
"1/12-21/12
"1/12-21/12
"1/12-21/12
"1/12-21/12
"1/12-21/12
"1/12-21/12 & 31/12
"1/12-21/12
"1/12-21/12
"1/12-21/12
"1/12-21/12
"1/12-21/12
"1/12-21/12
"1/12-21/12
"1/12-21/12
"1/12-21/12
"1/12-21/12
"1/12-21/12
"1/12-21/12
"1/12-21/12
"1/12-21/12
"1/12-21/12
"1/12-21/12
"1/12-21/12
"1/12-21/12
"1/12-21/12
"1/12-21/12

Registration No
897HHK
347GMU
957HSN
WXU312
980GCS
650IGC
1BLD369
650456
817ICG
658057
560IGT
711575
531HVZ
762HUL
700HYC
651227
138HGZ
772HUL
818ICG
949IHB
935GKD
1BBO903
428HTK
RHL535
753GEN
538GSK
1BJU272
094GNV
892GTE
329GJU
259HSS
1BPN530
429HTK
671HMW
427HTK
104HGZ

Invoice Amount
$1,781.64
$1,654.38
$1,654.38
$2,624.46
$2,285.63
$1,442.28
$1,627.11
$1,406.93
$1,315.02
$1,406.93
$1,442.28
$1,442.28
$1,442.28
$1,315.02
$1,421.07
$1,490.76
$1,315.02
$1,315.02
$1,315.02
$1,442.28
$1,442.28
$1,442.28
$1,315.02
$1,416.93
$1,406.93
$1,442.28
$1,406.93
$1,442.28
$1,505.91
$1,442.28
$1,317.36
$1,315.02
$1,315.02
$1,315.02
$1,315.02
$1,406.93

That review identifies 36 discrete vehicles. The Claimant has asserted that these
vehicles were on site and claimable. The Respondent has not identified any

BCIPA Decision No: 1057859_21

Page 108

Delco Australia Pty Ltd -v- Origin Energy CSG Limited

Registration Number that was not present on site or given any other reason why these
vehicles would not be claimable. The total value invoiced for December 2004 is
$53,387.28.
322

While not asserting that they were not used on the project the Respondent has stated
that the invoices do not show that vehicles with registration nos. 138 HGZ, 259 HSS,
1BLD 369 and 762 HUL were used on this Project. However, reference to the invoices
discloses that the driver for all of these vehicles was “A. Robertson” and reference to
the timesheets identifies an “Alisdair Robertson” among the personnel on the site. That
provides some corroborative support to the Claimant’s claim.

323

The accrual adjustment sought for vehicles from 4 Wheel Drive Hire in December totals
$55,944.00. The timesheets for December identify a total charge of $18,235.00 for
vehicles from 4 Wheel Drive Hire.

324

While there is an apparent error in the Claimant’s claim of $20,791.72, ($55,944.00 +
$18,235.00 - $53,387.28) there is substantial merit to the claim. In this instance I find
that the timesheets under recovered $35,152.28 ($55,944.00 - $18,235.00).

325

On balance, I consider that the Claimant has made out most of its claim. I also find that
the Respondent has failed to properly identify reasons for not paying the amount
claimed in accordance with the Act. Therefore, with the exception of the apparent
errors, I allow the Claimant’s claim.

326

Accrual Adjustment Claimed
Less claims for pre 18 October 2004

$39,956.00

Less identified Nationwide Hire overclaim

$16,437.00

Less identified 4 Wheel Drive Hire overclaim

$20,791.72

TOTAL allowed
327

$299,105.00

$221,920.28

Based on the information provided by the parties I therefore decide to allow the
Claimant’s claim in the amount of $221,920.28.

To Collection:
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Actual Direct Costs - Unsubstantiated Direct Cost Invoices
Claimed: $2,857,585.51
328

In general terms, this head of claim deals with the question as to whether a cost
claimed to have been incurred on the project by the Claimant, Delco, is a cost which is
able to be recovered pursuant to the Contract, specifically, a determination of the
entitlement to recover such monies as an Actual Direct Costs pursuant to Clause 1.3 of
Appendix 1 to the Special Conditions of Contract.

329

In the Schedule, Origin assert:
“In total the Contractor claims $3,156,690.81 allegedly on the basis of invoices
for Actual Direct Costs. As outlined in Appendix 3 above, this figure includes
$299,105 in ”new monthly accruals” for which no invoices have been provided.
Consequently, the 922 invoices relied upon by the Contractor add up to
$2,857,585.51.
Those 922 invoices relied upon by the Contractor are listed in schedule 7 of its
Payment Claim and copies of the invoices are included in attachment 7 to the
Report on Project Costs in Volumes 1 and 2 of the Payment Claim.
The Actual Direct Cost Summary in the Payment Claim identifies that the figure
of $3,156,690.81 includes an amount of $664,816.11 worth on (sic) new
invoices which have not been the subject of any previous claim, nor were they
included in the Final Account. The claim does not identify which invoices make
up this new claim. No explanation is given as to why these invoices were not
included in any of the previous claims.
The Principal has reviewed all 922 invoices. A large number of the invoices are
simply not claimable as Actual Direct Costs. Included in this Appendix 4 are:
1.

Schedule 4.1 that outlines the various reasons the relevant invoices are
not claimable as Actual Direct Costs; and

2.

Schedule 4.2 that:
(a)

identifies the invoices that are not Actual Direct Costs; and

(b)

for all such invoices, identifies by cross reference to the reasons
in Schedule 4.1 why the invoice is not an Actual Direct Cost.

As a result of this review, the Principal has determined that $1,229,015.92 of
the invoices do not relate to Actual Direct Costs and are rejected.”
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330

In the Application, Delco replies:
“Delco has claimed $3,140,731.49 by way of invoices in respect of total direct
cost. Delco (sic) has assessed that claim at $1,528,120.92. Putting aside the
$299,105 described above, the difference between the parties is $1,229,015.92.
Origin’s reasons for withholding payment in respect of that amount are set out
at Appendix 4 to the Payment Schedule. Appendix 4 to the Payment Schedule
includes the following:
(1)

Schedule 4.1 that outlines Origin’s various reasons that the relevant
invoices are not claimable as actual direct costs; and

(2)

Schedule 4.2 which identifies the relevant invoices and cross references
them to the reasons provided in Schedule 4.1.

Delco generally agrees with the identification of the invoices and cross
referencing that is set out in Schedule 4.2.
In respect of Schedule 4.1, Delco generally agrees with the description of the
nature of the work that is set out in respect of each of the 18 categories. Except
for reasons No. 1 and 1(b), the issue between the parties (and therefore the
issue for the Adjudicator to decide) is whether each category of cost is properly
claimable as an actual direct cost within the meaning of the Contract. Delco
addresses each of those categories below.”
331

In the Response, Origin submit that:
“$989,185.25 - Unsubstantiated Direct Cost invoices - a detailed review of the
supporting invoices supplied by the Claimant disclosed that a number of
identified invoices relate to works or services not claimable as Actual Direct
Costs (for the full response to this claim see Appendix 4 of the payment
schedule in volume 5 of the adjudication application and the response below to
section F.5 of the adjudication application).”
and
“The adjudicator is not required to review the 922 invoices submitted by the
Claimant, as:
(a)

Around half are not disputed by the Respondent.

(b)

The Claimant has conceded that some of the invoices are not claimable
as Actual Direct Costs.

BCIPA Decision No: 1057859_21

Page 111

Delco Australia Pty Ltd -v- Origin Energy CSG Limited

(c)

Of the balance still the subject of dispute, the Claimant does not dispute
the Respondents classification of the invoices. For these invoices,
therefore, the adjudicator need only consider whether it agrees with the
Claimant’s or the Respondent’s position on that group of invoices. If
you accept the Claimant’s position on a group of invoices, then all of the
invoices are claimable (for the purposes only of this adjudication),
subject to your views on any alternative grounds of rejection submitted
by the Respondent on individual invoices. If you agree with any of the
Respondent’s reasons for rejection on an invoice, then all invoices in
that category must be rejected (again, only for the purposes of this
adjudication).

In paragraph 115 of the adjudication application, the Claimant states that it has:
(a)

now provided all missing invoices;

(b)

in light of those invoices, it has categorised the items previously without
invoices into either:
(i)

one of the 18 reasons of rejection raised by the Respondent; or

(ii)

into a new category 19, on the basis, presumably, that on the
Claimant’s view no alternative basis of rejection applies.

Therefore, the Claimant suggests that new category 19 includes items for which
the only basis of rejection by the Respondent was the lack of an invoice and
now an invoice has been provided the item must be approved.
However, the Claimant has not provided copies of all missing invoices. The
invoices that are still missing are identified in Appendix C to this adjudication
response. The invoices that the Claimant has classified by its new category 19,
but for which an invoice has still not been produced by the Claimant, are
shaded in Appendix C.
Further, the Claimant has also included in the new category 19 items for which
invoices had already been provided and the Respondent relies on other bases
of rejection and not reason for rejection 1.
The adjudicator must therefore exercise extreme caution with the Claimant’s
new category 19 as it is misleading in this respect. The adjudicator will need to
cross check items the Claimant places in category 19 to ensure an invoice has
in fact been provided and that the Respondent does not have another basis of
rejection.
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Appendix C in this adjudication response is an update of Schedule 4.2 in
Appendix 2 of the payment schedule (in volume 5 of the adjudication
application). Appendix C adds the following two new columns to Schedule 4.2:
(a)

a column marked “Adjudication Response Concessions”, which
identifies which invoices the Respondent now concedes are payable,
and the value of the concession; and

(b)

a column marked “Adjudication Response Comments”, which identifies:
(i)

instances where the Claimant has still not provided an invoice;
or

(ii)

if the Respondent concedes the invoice is payable, the reason
for the concession.

In the column in Appendix C headed “Adjudication Response Comment”, the
following comment references are used:
•

Reference (a) - means the Claimant has still not provided an invoice
for this item;

•

Reference (b) - means the item was previously rejected because of a
lack of an invoice, but the Respondent now concedes the item is
payable; and

•

Reference (c) - means the item was previously rejected for reasons
for rejection 15 or 17, but the Respondent now concedes the item is
payable.

The following table contains the Respondent’s responses to the Claimant’s
comments on Schedule 4.1 in Appendix 4 of the payment schedule (in volume 2
of the adjudication application).
As a consequence of the above concessions, the Actual Direct Cost set out in
the payment schedule is increased by $251,730.62 in this adjudication
response, as summarised in Appendix B in this adjudication response.”
332

On the basis of the Respondent’s concessions, I am not required to further consider the
merits of the following items under this head of claim, being items 1 to 7, 9 to 14, 19, 21
to 24, 26, 27, 28, 39 to 49, 51 to 54, 67 to 72, 74 to 79, 82, 83, 85, 86, 89, 92, 96, 97,
98, 120, 121, 124 to 129, 131, 133, 140, 319, 364, 365, 367 to 370, 374, 378, 379, 380,
382, 399 to 409, 411, 412, 413, 419, 422, 492, 496, 503, 509, 515, 516, 518 to 527,
529, 530, 531, 540 to 547, 564, 565, 566, 570, 571, 572, 575 to 578, 580 to 591, 632 to
637, 639, 640, 642 to 649, 660 to 678, 680 to 687, 689, 691 to 710, 714, 715, 717, 720,
722 to 728, 734, 735, 736, 738 to 745, 747, 748, 751 to 760, 763 to 777, 779, 788, 791,
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792, 796, 800, 801, 804, 806 to 816, 820, 823, 824, 826, 827, 829 to 835, 839, 840,
841, 869, 873, 878, 879, 881, 883, 885 and 886.
333

The Respondent has conceded part payments on items 631, 842 to 849 and 851 to
868. However, I have not included those payments in the collection for this item. The
full amount claimed on those items will be considered when addressing ‘Reason 5’.

334

The Respondent has conceded part payments on items 416, 417, 418, 420 and 421.
Those payments are included in the collection for this item. The balance of the amount
claimed on those items will be considered when addressing each of the ‘Reasons’ given
for non-payment of the items in schedule 4.1 of the Schedule.

335

Schedule 4.2 of the Response includes a number of items for which reasons have not
been provided in schedule 4.1 but for which the reasons have been provided against
the items in schedule 4.2. I shall now consider them with those items.

336

Items 383, 384, 385, 386, 387, 729, 730, 731 have beside each entry “incorrect value
claimed” as the reason provided by the Respondent for paying less then the amount
claimed. On each of these the Respondent has proposed to make a payment, which is
different to the amount that the Claimant has scheduled.

337

I have referred to each of these items, they are all invoices from Hanson Construction
Materials Pty Ltd and all of these invoices consist essentially of two elements. The first
of those two elements is an amount due for the product identified on the invoice and the
second is an amount ‘carried forward’. In all instances the Claimant has scheduled the
total amount of the invoice including the amount carried forward and in all instances the
Respondent has proposed to pay the amount corresponding to the first of those two
elements, the identified product supplied.

338

The Claimant has provided no reply to the Respondent’s reason. It would seem to me
that the Claimant should have been able to provide separate invoices that identify those
materials provided which are currently only identified as ‘carried forward’ on the above
identified items to recover any payment for that material so identified.

339

I therefore decide that the amounts payable on these items are those amounts
identified by the Respondent, namely item 383 ($834.50), 384 ($1,075.00), 385
($834.50), 386 ($1,577.50), 387 ($1,046.32), 729 ($860.20), 730 ($977.50) and 731
($1,177.50*) [* Origin had mis-keyed this value as $117.50]. Those payments are
included in the collection for this item.

340

Item 893 has noted beside the entry “direct cost to project” ” as the reason provided by
the Respondent for paying less then the amount claimed. The Respondent has not
proposed to make any payment.
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341

I have referred to this item; it is an invoice from Standards Australia for an internet
download of AS2648.1:1995.

342

The Claimant has provided no reply to the Respondent’s reason. There has not been
any association made apparent to me between this item and the work under the
contract. The item is an electronic (computer) file it is not incorporated into the work.

343

I am not satisfied that the Claimant has established any entitlement to payment for this
item, I therefore decide that no amount is payable in respect of item 893.

344

I will deal with the remaining items under this head of claim when addressing each of
the reasons given for non-payment of the item in schedule 4.1 of the Schedule.
Attached as Appendix Two is a table summarising the reason under which each item is
addressed and whether the Claimant is entitled to any separate payment for that item.

345

I decide that the Claimant is entitled to payment of items 1 to 7, 9 to 14, 19, 21 to 24,
26, 27, 28, 39 to 49, 51 to 54, 67 to 72, 74 to 79, 82, 83, 85, 86, 89, 92, 96, 97, 98, 120,
121, 124 to 129, 131, 133, 140, 319, 364, 365, 367 to 370, 374, 378, 379, 380, 382,
399 to 409, 411, 412, 413, 419, 422, 492, 496, 503, 509, 515, 516, 518 to 527, 529,
530, 531, 540 to 547, 564, 565, 566, 570, 571, 572, 575 to 578, 580 to 591, 632 to 637,
639, 640, 642 to 649, 660 to 678, 680 to 687, 689, 691 to 710, 714, 715, 717, 720, 722
to 728, 734, 735, 736, 738 to 745, 747, 748, 751 to 760, 763 to 777, 779, 788, 791,
792, 796, 800, 801, 804, 806 to 816, 820, 823, 824, 826, 827, 829 to 835, 839, 840,
841, 869, 873, 878, 879, 881, 883, 885 and 886 as claimed.

To Unsubstantiated Direct Cost Invoice Collection:

346

$1,467,969.66

When addressing the reasons, I note that both parties have submitted that I am only
required to decide the reason without being required to necessarily consider each
invoice. There are many items where this assertion does not hold true and on those
occasions I have identified and considered those items individually.
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Reason 1
Claimed
347

$334,733.61

In the Schedule, Origin assert:
The list of invoices in schedule 7 of the Payment Claim highlights in yellow
where the Contractor has not been able to produce an invoice. This is such a
reference and no invoice is provided for this item. Accordingly, it is not possible
to verify if the amount claimed relates to this project or is properly an Actual
Direct Cost.

348

In the Application, Delco replies:
“In respect of Schedule 4.1 reason No. 1, the missing invoices have been
located and are included at Attachment F. Delco has categorised those missing
invoices by reference to items 2 to 18, as included in Payment Schedule 4.1.
That table also appears at Attachment F. Delco also includes a category 19 to
categorise the recovered invoices as ‘claimable’ in accordance with the
Contract.”

349

In the Response, Origin further asserts:
“In schedules 4.1 and 4.2 of Appendix 4 of the payment schedule, the
Respondent identified 110 items that were not supported by an invoice.
For 45 of those items, the Respondent was able to make an educated guess as
to what the item related to and listed alternative reasons of rejection other than
reason for rejection no.1. For the remaining 65 items, no alternative basis of
rejection was submitted by the Respondent, mostly because it was not possible
to work out the basis of the claim.
The Claimant now seeks to rely upon invoices not previously supplied, despite
having months to prepare its payment claim.
Further, for the items for which invoices were previously not provided, the
Claimant either:
(a)

assigns the item one of the reasons for rejection relied upon by the
Respondent for other items; or

(b)

simply submits there is now no basis of rejection and puts the item in
new category 19 (we again warn on the misleading nature of new
category 19).
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However, for all 110 items category 1 items, s24(4) of the Act prevents the
Respondent from:
(a)

raising any new or alternative reason for withholding payment that only
became apparent upon a review of the invoice provided for the first time
in the adjudication application, which reason for rejection might even fall
outside the 18 reasons currently relied upon; or

(b)

even commenting on the category of rejection proposed by the
Claimant.

Accordingly, for the reasons outlined above with respect to new material, it
would be a breach of natural justice for the adjudicator to consider the invoices.
Further, it would be a serious breach of natural justice were the adjudicator to
consider the invoices only on the classification ascribed to them by the
Claimant.
As the adjudicator is not entitled to refer to the new invoices, the adjudicator
must reject these claims, as you have no basis for concluding that the amounts
claimed related to this project or are properly claimable as an Actual Direct
Cost. In this respect, clause 42.1 of the General Conditions of Contract makes
it clear that the valuation of payment claims is to be undertaken only by
reference to proper substantiation. There is no basis provided in the Contract
for valuing work without substantiation.
However, despite the fact none of these invoices are recoverable by the
Claimant in this adjudication, the Respondent has reviewed the new invoices,
as best as it was able in the short time available to it, and concedes that some
of the invoices are payable as Actual Direct Costs.
The invoices the Respondent concedes are payable are identified in Appendix
C hereto by the reference (b) in the column headed “Adjudication Response
Comment”.
The Respondent has adjusted the Actual Direct Cost in accordance with these
concessions.”
350

On the basis of the Claimant’s concession in the Application, I am not required to
further consider the merits of the following items under this head, being items 8, 105,
123, 132, 313 to 317, 373, 414, 415, 504, 508, 567, 568, 607 and 746.

351

I decide that the Claimant is not entitled to payment of items 8, 105, 123, 132, 313 to
317, 373, 414, 415, 504, 508, 567, 568, 607 and 746 as claimed.
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352

In Appendix C of the Response, Origin have identified that, although raised in the
Schedule, item numbers 296, 318, 371, 391, 393, 513, 514, 517, 551, 552, 553, 573
and 749 are still missing invoices.

353

The Claimant was put on notice of this reason for not paying the claimed amount in the
Schedule and yet the Claimant has still failed to provide the invoices or in the absence
of providing the invoice provided any reason for being unable to do so.

354

For the purpose of determining the Actual Direct Costs which the Claimant is able to
recover, Clause 1.3 of the Annexure to the Special Conditions of Contract expressly
requires, inter alia:
“The quantum of the Actual Direct Costs will be assessed by the Superintendent
[my emphasis] in the following manner:
……
(b)

for expenses and material costs provided by the Contractor, the amount
of those costs and expenses will be reimbursed at cost excluding GST
and shall be supported by Tax Invoices;” [my emphasis]

355

I therefore decide that, as the Claimant has not provided any tax invoices, the Claimant
has not established an entitlement under the Contract to payment for items 296, 318,
371, 391, 393, 513, 514, 517, 551, 552, 553, 573 and 749. I have therefore excluded
the valuation of those items ($17,239.76) from this adjudication.

356

I consider that the requirement at Clause 1.3 requires that the tax invoices be provided
when making the claim, otherwise the Superintendent would not be able to assess them
as proposed.

357

This position is further supported by Clause 42.1 of the Contract (AS2124-1992 as
amended by Part B of the Annexure) which provides, inter alia:
“At the times for payment claims stated in the Annexure ……., the Contractor
shall deliver to the Superintendent claims for payment supported by evidence of
the amount due ……..” [my emphasis]

358

Again the contractual requirement is that the evidence of the amount due is to be
delivered with the payment claim, the required evidence having been defined in the
Special Conditions of Contract as “Tax Invoices”.

359

The Claimant did not comply with this contractual requirement in respect of items 88,
104, 108, 130, 153, 320, 321, 366, 381, 638, 641, 679, 718, 732, 782, 850, 882, 884,
920, 921 and 922 for which the invoices were only provided with the Application.
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360

The Respondent has submitted that it has not had opportunity to assess those invoices
and that by the operation of Section 24(4) of the Act they are unable to do so now. I
accept that submission.

361

The Respondent finds itself in that position because of the failure of the Claimant, in the
first instance, to properly establish its contractual entitlement to the amount claimed.

362

I therefore decide that, as the Claimant did not provide tax invoices with the Claim, the
Claimant has not established an entitlement under the Contract to payment for items
88, 104, 108, 130, 153, 320, 321, 366, 381, 638, 641, 679, 718, 732, 782, 882, 884,
920, 921 and 922. I have therefore excluded the valuation of those items ($60,280.02)
from this adjudication, for me to do otherwise would also run the risk of me breaching
Natural Justice.

363

One exception to the above is item 850. Item 850 is an invoice for fuel which was
included in further submissions on fuel when dealing with ‘Reason 5’. I have therefore
addressed item 850 in ‘Reason 5’ as that alternative reason was already identified by
the Respondent.

364

On the basis of the Respondent’s concession in Appendix C of the Response, I am not
required to further consider the merits of the following items under this head, being
items 18, 25, 31, 32, 375, 376, 377, 569, 688, 690, 711, 712, 713, 716, 719, 721, 737,
780, 838, 870 and 871.

365

I therefore decide that the Claimant is entitled to payment of items 18, 25, 31, 32, 375,
376, 377, 569, 688, 690, 711, 712, 713, 716, 719, 721, 737, 780, 838, 870 and 871 as
claimed.

To Unsubstantiated Direct Cost Invoice Collection:
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Reason 1B
Claimed
366

$11,182.27

In the Schedule, Origin assert:
“The invoice is very vague and does not contain sufficient information to enable
the Principal to verify that the invoice relates to this project and/or whether it is
an Actual Direct Cost.”

367

In the Application, Delco replies:
“In respect of reason No. 1B, Delco clarifies the relevant Invoices as follows:

Reference

Details

Justification

137

Apex Fenner

Sufficient information has been provided to enable
categorisation within category 3 – Parts.

388

Hastings Deering

Sufficient information has been provided to enable
categorisation within category 3 – Parts.

557

Roma Printers &

Sufficient information has been provided in the invoice

Stationers

to enable Origin to classify it as category 16 –
printing/office supplies.

559

Roma Printers &

Sufficient information has been provided in the invoice

Stationers

to enable Origin to classify it as category 16 –
printing/office supplies.

560

Roma Printers &

Sufficient information has been provided in the invoice

Stationers

to enable Origin to classify it as category 16 –
printing/office supplies.

561

Roma Printers &

Sufficient information has been provided in the invoice

Stationers

to enable Origin to classify it as category 16 –
printing/office supplies.

733

Hirex Haulage

This item is for hire of a low loader for demobilisation.

817

TNT

Courier charges.

818

Toll Ipec

Courier charges.

819

Toll Ipec

Courier charges.

872

UPS

Sufficient information has been provided to enable
Origin to classify this as category 3 (parts).

874

Australian Air Express
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875

Australian Air Express

Courier charges.

876

Australian Air Express

Courier charges.

877

Bax Global

Sufficient information has been provided to enable
Origin to classify this as category 3 (parts).

915

TNT

Courier charges

917

Toll Ipec

Courier charges.

918

Toll Ipec

Courier charges.

919

Toll Ipec

Courier charges.”

368

In the Response, Origin further asserts:
“Vague Invoices
For invoices 137, 388, 557, 559, 872, the Respondent made an educated guess
as to the work, goods or services the subject of the invoice. The Respondent
stands by its position that insufficient information was provided to properly
assess these claim (sic). Further, at best, the Respondent and the adjudicator
have only been given some information about the relevant items by the
Claimant in its adjudication application. If the Claimant had provided proper
substantiation for these items, other bases of rejection might have been
obvious.
The adjudicator cannot reward the Claimant for this lack of information by
assessing the bases of rejection relied upon by the Respondent in the absence
of all the facts. Unless the adjudicator can be certain to what the item relates,
the items cannot be assessed as payable as an Actual Direct Cost on any
reasonable basis.
For invoice 733, the Claimant seeks to add additional information to its payment
claim to explain what work is covered by this invoice. Further, this is a bare
statement from the Claimant without substantiation. Invoice 733 does not have
any information that states that it relates to this project (as opposed to the
Claimant’s other pipe contract referred to above) or what work is covered by the
invoice. The invoice does refer to consignment notes, which would no doubt
shed light on the invoice, such as by indicating what equipment was moved,
when and from where. However, the Claimant has chosen not to provide those
consignment notes or any other substantive information.
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Further, s24(4) of the Act prevents the Respondent from raising any alternative
reasons for withholding payment that have only become apparent upon the
provision of this additional information in the adjudication application.
Accordingly, it would be a breach of natural justice for the adjudicator to
consider this addition information. In the absence of this information, the only
reasonable decision possible is to reject the claim for this invoice.
It is conceded that invoices 817, 818, 819, 874, 875, 876, 915, 917, 918 and
919 relate to courier charges. However, the courier charges could conceivably
relate to items of work covered by the Fixed Management Fee, the Fixed
Equipment Fee or the rates in Appendix 3 of the Special Conditions of Contract,
in which case those courier fees are not claimable as Actual Direct Costs.
In the absence of this information, the only reasonable decision possible is to
reject the claim for these invoices.”
369

Items 137, 388, 557, 559, 560, 561 and 919 have all been conceded by Claimant in
other Reasons, there is therefore no further need to consider them here.

370

Items 817, 818, 819, 874, 875, 876, 915, 917 and 918 are agreed between the parties
as courier charges. However the Respondent submits that these charges may be
related to items included within the fixed fees and therefore not separately claimable.
Such a proposition is readily conceivable.

371

The Respondent in the Schedule included the reason that there was not sufficient
information to identify whether this item was an Actual Direct Cost. The Contract
provides that the Claimant must provide sufficient information to permit the proper
assessment of the claim. The onus to establish an entitlement to payment lies with the
Claimant. The Claimant with the Application could have identified the purpose for which
the courier charges were incurred to enable the cost to be properly categorised as
included within the fixed fees or as an Actual Direct Cost, it has failed to do so.

372

On balance, I do not consider that the Claimant has discharged its burden of proof and
therefore I decide that the Claimant is not entitled to payment for items 817, 818, 819,
874, 875, 876, 915, 917 and 918.

373

Item 733 is an invoice from Hirex Haulage Pty Ltd. The invoice refers to seven different
consignment notes, however none of those consignment notes are attached. The
invoice provides no other information such as site location or job description etc from
which the purpose for which the costs have been incurred can be established.
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374

The onus of establishing an entitlement to payment lies with the Claimant. The Claimant
with the Application could have included the consignment notes referenced on the
invoice, it has failed to do so.

375

On balance, I do not consider that the Claimant has discharged its burden of proof and
therefore I decide that the Claimant is not entitled to payment for item 733.

376

Items 872 and 877 both appear to be invoices for the delivery of parts from ‘Cleveland
Trencher’ in the United States. Item 872 was delivered to Delco’s Lytton address. It is
unclear exactly what item 877 is for, it appears that it may be for shipping to the
Brisbane cargo terminal, the consignee is identified as Delco Brisbane. While I am
aware from the documents that there was a Cleveland Trencher’ utilised on the project,
I am unable to infer from that that these costs are related to the project as, for example,
the Claimant may have several such machines.

377

The onus to establish an entitlement to payment lies with the Claimant. The Claimant
with the Application could have provided additional information to enable the
relationship of these costs to the Contract to be established, it has failed to do so.

378

On balance, I do not consider that the Claimant has discharged its burden of proof and
therefore I decide that the Claimant is not entitled to payment for items 872 and 877.

To Unsubstantiated Direct Cost Invoice Collection:

BCIPA Decision No: 1057859_21

$0.00

Page 123

Delco Australia Pty Ltd -v- Origin Energy CSG Limited

Reason 2
Claimed:
379

$100,337.03

This reason relates to a claim for the costs associated with the provision of
communications equipment and facilities, utilised on the Contract.

380

In the Schedule, Origin assert:
“The Invoice is for the provision of communications.
Clause 1.1(j) of Appendix 1 of the Special Conditions of Contract states that the
Fixed Management Fee is deemed to include:
“(j)

The cost of providing and running communication facilities including two
way radios, telephones, mobile telephones, facsimile machines,
computer and internet services;”

Therefore the cost of this invoice is covered by the Fixed Management Fee.
Any work included in the Fixed Management Fee cannot be claimed as an
Actual Direct Cost.”
381

In the Application, Delco replies:
“In respect of PS Schedule 4.1 Reason No. 2, Delco agrees that
communications are allowed for in the fixed management fee. Accordingly,
Delco does not press its claim in respect of invoices covered by reason No. 2
(Total $81,416.71).”

382

In the Response, Origin further asserts:
“As this reason is accepted by the Claimant, the adjudicator must accept the
rejection of all invoices rejected for this reason.
Invoice 66 was rejected on this basis. In the Claimant’s attachment G to the
adjudication application this invoice is listed as category 19, ie, now approved.
The Claimant has simply ignored the fact this item was also rejected on the
basis it clearly relates to communications and that it has accepted that
proposition to be correct.
Again, the adjudicator must be careful in dealing with the Claimant’s category
19.”
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383

On the basis of the Claimant’s concession, I am not required to further consider the
merits of the some items under this head, being items 56 to 65, 134, 750, 894 to 914
and 919.

384

With regard to item 66 which the Claimant transferred to the new category 19 in the
Application. That item is an invoice from Nixon Controls Pty Ltd, dated 17/11/04 in the
amount of $23,912.00.

385

The description on the invoice of the worked performed for item 66 provides for travel to
site, install mobile radios, base, phone system, television and towers and test all. The
Claimant has not provided any reason why it considers it is entitled to recover this cost.

386

It is my decision that item 66 falls within the description of communications facilities as
set out in the inclusions to the Fixed Management Fee, Clause 1.1(j) of Appendix 1 of
the Special Conditions of Contract. I therefore decide that the Claimant is not entitled to
separate payment for this item.

387

I decide that the Claimant is not entitled to payment of items 56 to 66, 134, 750, 894 to
914 and 919 as claimed.

To Unsubstantiated Direct Cost Invoice Collection:
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Reason 3
Claimed:
388

$186,344.40

This reason relates to a claim for the costs associated with the provision of spare parts
for, and maintenance of, plant and equipment utilised on the Contract.

389

In the Schedule, Origin assert:
“The invoice relates to the provision of maintenance, tyres, windscreens, vehicle
repairs, general repairs and/or spare parts for equipment which the Contractor
alleges was used on the project.
Maintenance of equipment used on the project is not claimable as an Actual
Direct Cost:
(a)

For equipment claimable as an Actual Direct Cost, the Contractor is
entitled to claim at the rates listed in Appendix 3 of the Special
Conditions of Contract. The introductory paragraph to the relevant
schedule of rates states:
“The quoted rates shall represent the true cost to the Contractor and
includes but is not limited to: depreciation and amortization costs,
maintenance, and fuel for performance of activities required under this
Contractor (sic)”

Accordingly, to the extent the invoice relates to Actual Direct Cost equipment,
the rate claimed for that equipment in the timesheets is deemed to include the
work the subject of this invoice.
(b)

For equipment included in the Fixed Equipment Fee:
(i)

the introductory paragraph to the Fixed Equipment Fee schedule
of equipment in Appendix 3 to the Special Conditions of
Contract states:
“The following equipment is included in the Fixed Equipment
Fee for the Durations indicated below and shall be made
available for use on the project”

Accordingly, the costs of making this equipment available, including any
maintenance costs, are included in the Fixed Equipment Fee; and
(ii)

clause 1.3 of Appendix 1 of the Special Conditions of Contract
provides that the Actual Direct Costs only includes the
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reimbursable costs for equipment specifically excluded from the
Fixed Equipment Fee. This means no reimbursable costs for
Fixed Equipment Fee equipment can be claimed as actual direct
costs.
(c)

For site vehicles, clause 1.1(h) of Appendix 1 of the Special Conditions
of Contract states that the Fixed Management Fee is deemed to
include:
“Costs of providing the site vehicles for the Contractor’s management
team including senior supervisors of the direct labour force”

To the extent the invoice relates to a site vehicle provided for the Contractor’s
management team, all costs of providing that vehicle are included in the Fixed
Management Fee and are not claimable as Actual Direct Costs.
Further, clause 1.3 of Appendix 1 of the Special Conditions of Contract does not
mention maintenance costs.”
390

In the Application, Delco replies:
“In respect of PS Schedule 4.1 Reason No. 3, Delco agrees that it is not entitled
to payment for parts in respect of its internal plant and equipment. Delco
presses its claim for payment of invoices for costs of parts in respect of hired
plant and equipment. Delco has split the reason 3 items into those
subcategories (3 & 3A). That classification is set out at Attachment G to this
Application. Origin relies on three provisions of the Contract in support of its
contention that none of these costs are payable as actual direct costs. Delco
responds to each of those provisions as follows:
(1)

In respect of Schedule 4.1 reason 3(a) - the introductory paragraph to
the relevant schedule of rates - while it is acknowledged that for
equipment claimable as actual direct costs, Delco “is entitled” to claim at
the rates listed in Appendix 3, Delco is also entitled to payment of
invoices in respect (sic) materials and equipment (refer Appendix 1,
clause 1.3(b) — Expenses and Materials). In addition, the introductory
paragraph relied on by Origin is clearly directed towards maintenance in
respect of Delco’s internal plant and equipment. In this regard,
depreciation and amortisation are not concepts that apply to hired
equipment.

(2)

Origin relies on the introductory paragraph to the Fixed Equipment Fee
Schedule in Appendix 3. Delco does not agree that that paragraph (or
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the Fixed Equipment Fee Schedule generally) applies in respect of hired
equipment. That is because the Fixed Equipment Fee relates only to
Delco’s internal plant and equipment, as listed.
(3)

Clause 1.1(h) of Appendix 1 refers expressly to the cost of providing site
vehicles. It does not include the cost of providing parts in respect of
plant and equipment (including parts in respect of vehicles). Delco also
notes that the Target Cost Estimate (item 9000) includes vehicles only.
It does not include provision for parts.

(4)

In respect of Origin’s reliance on 1.3 of Appendix 1, Delco notes that it is
a non-exhaustive list. Accordingly, cost of such parts are not excluded.”

391

In the Response, Origin further asserts:
“The Claimant alleges that its internal plant and hired plant are to be treated
differently. That is quite simply wrong because:
(a)

The Construction Plant and Equipment Rates schedule in Appendix 3 of
the Special Conditions of Contract make no distinction between internal
plant and hired plant. Indeed, the introductory paragraph of that
schedule states that the rates apply for “all work under the Contract”.

(b)

Those rates cover all matters identified in the introductory paragraph to
the Construction Plant and Equipment Rates schedule in Appendix 3 of
the Special Conditions of Contract, both with respect to internal and
hired equipment, that is, for “all work under the Contract”.

(c)

As can be seen from the weekly time sheets submitted by the Claimant,
as set out in schedules 1 to 6 of the payment claim (in volume 2 of the
adjudication application) the Claimant has always claimed internal and
hired equipment on the same basis, that is, pursuant to the rates in the
Construction Plant and Equipment Rates in Appendix 3 of the Special
Conditions of Contract.

(d)

As the Construction Plant and Equipment Rates in Appendix 3 of the
Special Conditions of Contract apply, which is conceded by the
Claimant, then the rate covers the matters outlined in the introductory
paragraph of that schedule.

(e)

Depreciation and amortisation would be built into the hirers rates for its
hire equipment.
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(f)

Nothing in the Fixed Equipment Fee schedule in Appendix 3 of the
Special Conditions of Contract states that Fixed Equipment Fee must be
internal plant.

(g)

No matter whether Fixed Equipment Fee equipment is internal
equipment or hired equipment, the costs of parts and maintenance is
included in the Fixed Equipment Fee.

As to the Claimant’s views on vehicles provided as part of the Fixed
Management Fee, the Respondent says:
(a)

the ordinary and natural meaning of the words “Costs of providing the
site vehicles …” is that the maintenance and parts required to provide
those vehicles is included in the Fixed Management Fee;

(b)

for the reasons outlined above:
(i)

it would be a breach of natural justice for the adjudicator to refer
to the Claimant’s precontract cost estimate (which it describes
as the Target Cost Estimate); and

(ii)

in any event, pursuant to the law on the interpretation of
contracts, the adjudicator cannot refer to the Claimant’s
precontract cost estimate to help interpret clause 1.1(h) of the
Special Conditions of Contract.

Although the list of items in clause 1.3 of Appendix 1 of the Special Conditions
of Contract is stated to be inclusive, the ordinary and natural meaning of clause
1.3(b) of Appendix I of the Special Conditions of Contract is that the costs
related to Fixed Equipment Fee equipment cannot be claimed as an Actual
Direct Cost
Further, there is a substantial difference between the operating rates and the
stand-by rates for equipment in Annexure 3 of the Special Conditions of
Contract. The reasons for the difference is that the operating rates included
operating costs, which are not incurred during stand-by periods, such as fuel
and maintenance. If maintenance and fuel were claimable separately, then
Appendix 3 would contain flat rates for equipment.”
392

On the basis of the Claimant’s concession, I am not required to further consider the
merits of the following items under this head, being items 136 to 139, 410, 423 to 491,
494, 500 to 502, 505, 507, 510, 592 to 606 and 608 to 630.
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393

I decide that the Claimant is not entitled to payment of items 136 to 139, 410, 423 to
491, 494, 500 to 502, 505, 507, 510, 592 to 606 and 608 to 630 as claimed.

394

The Claimant has conceded that the Construction Plant and Equipment Rates and the
Fixed Equipment Fee each include the cost of parts for its own equipment and for that
purpose has introduced Reason 3A to separate those items for provided for its own
equipment.

395

When considering the Labour Deductions, I decided the question of contractual
differentiation between internal and external equipment. I decided that the Claimant is
able to recover the cost of maintenance items for external plant and equipment,
excluding external plant and equipment included in the Fixed Management Fee.

396

I invited submissions from the parties as to the allocation of these items between the
various defined categories as no break down was provided in the submissions. Both
parties appeared to have considered the heads of claim on an ‘all in basis’ such that, in
circumstances where I found that each party was only partly successful in their
submissions, I had no method of identifying the items for which each party was liable.

397

When inviting those submissions the parties were not provided any indication of my
decision on liability. They were requested to assign all of the items between each of 1 Fixed Management Fee Equipment (excl Claimants P&E), 2 - Fixed Equipment Fee
Equipment (excl Claimants P&E), 3 - Claimants’ Plant & Equipment and 4 - External
Plant and Equipment (other than in 1 & 2 above).

398

Both parties provided submissions and submissions in reply which were received on 21
and 22 November 2005 respectively.

399

The Claimant identified that the following items as maintenance items for external plant
and equipment, excluding external plant and equipment included in the Fixed
Management Fee, items 33 to 36, 38, 100, 141, 142, 143, 145, 146, 147, 149, 150, 152,
278 to 295, 297 to 303, 328 to 338, 340 to 347, 350 to 357, 360 to 363, 372, 394 to
398, 511, 512, 532 to 538, 562 and 563.

400

The Respondent predominantly proportioned the costs on a percentage basis.

401

I consider the Claimant’s method more accurate. In it’s reply to the Claimant’s
submission the Respondent does not contest the Claimant’s allocations.

402

I therefore decide that the Claimant is entitled to payment as claimed for the following
items included under this head of claim, items: 33 to 36, 38, 100, 141, 142, 143, 145,
146, 147, 149, 150, 152, 278 to 295, 297 to 303, 328 to 338, 340 to 347, 350 to 357,
360 to 363, 372, 394 to 398, 511, 512, 532 to 538, 562 and 563.
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403

For the remaining items included under this head of claim, they have not been identified
within the categories for which I have decided that the Claimant has an entitlement to
recover cost and therefore I decide that he Claimant has no entitlement to payment for
items: 37, 50, 144, 148, 151, 322 to 327, 339, 348, 349, 358, 359, 390, 392, 539, 554,
555, 556, 574, 650 to 659 and 821.

To Unsubstantiated Direct Cost Invoice Collection:
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Reason 4
Claimed
404

$76,682.08

This reason relates to a claim for the costs associated with the provision of
consumables and small tools utilised on the Contract.

405

In the Schedule, Origin assert:
“This invoice relates to the provision of consumables, personnel protective
equipment and/or small tools.
Such costs are not claimable as Actual Direct Costs because:
(a)

Clause 1.1(i) of Appendix 1 of the Special Conditions of Contract states
that the Fixed Management Fee is deemed to include:
“All consumables, personal protective equipment and small tools”.

As such costs are included in the Fixed Management Fee, they are not
claimable as Actual Direct Costs.
(b)

The introductory paragraph for the labour rates in Appendix 3 of the
Special Conditions of Contract states that the quoted rates include:
“consumables, personal protective equipment, small tools”.

As such costs are included in the rates for labour, they are not claimable
separately as an Actual Direct Cost.”
406

In the Application, Delco replies:
“In respect of PS Schedule 4.1 Reason 4, Delco does not press its claims in
respect of these consumable items.”

407

In the Response, Origin further asserts:
“As this reason is accepted by the Claimant, the adjudicator must accept the
rejection of all invoices rejected for this reason.”

408

On the basis of the Claimant’s concession, I am not required to further consider the
merits of the following items under this head, being items 154 to 277, 304 to 312, 493,
495, 497, 498, 499, 506, 887, 888, 889 and 890.

409

I decide that the Claimant is not entitled to payment of items 154 to 277, 304 to 312,
493, 495, 497, 498, 499, 506, 887, 888, 889 and 890 as claimed.
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410

For the same reason I am not required to give any further consideration to items 416,
417, 418, 420 and 421, however I note that the Respondent had in the Schedule
conceded a 50% payment against each of these items that is collected elsewhere as it
was not an amount in dispute.

411

I decide that the Claimant is not entitled to and further payment for items 416, 417, 418,
420 and 421 as claimed.

412

Item 579 has not been conceded by the Claimant. The Claimant’s schedule shows this
item as included in Reason 3. Item 579 is an invoice from Southwest Nut & Bolt Centre
for a drill.

413

The Respondent’s submission is that this cost is not claimable as it is included in the
Fixed Management Fee by reason of Clause 1.1(i) of Appendix 1 of the Special
Conditions of Contract which states that the Fixed Management Fee is deemed to
include: “All consumables, personal protective equipment and small tools”.

414

I consider that a drill does fall within the classification of consumables or small tools and
therefore, I agree with the Respondent’s submission.

415

I decide that the Claimant is not entitled to payment for item 579 as claimed.

To Unsubstantiated Direct Cost Invoice Collection:
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Reason 5
Claimed
416

$520,489.55

This reason relates to a claim for the costs with the provision of fuel for the plant and
equipment utilised on the Contract.

417

In the Schedule, Origin assert:
“This invoice is for fuel and/or other ancillary items such as greases, lube oils,
etc.
Fuel used for fire equipment (except for Fixed Equipment Fee equipment) on
the project is not claimable as an Actual Direct Cost because:
(a)

For equipment claimable as an Actual Direct Cost, the Contractor is
entitled to claim at the rates listed in Appendix 3 of the Special
Conditions of Contract. The introductory paragraph to the relevant
schedule of rates states:
“The quoted rates shall represent the true cost to the Contractor and
includes but is not limited to: depreciation and amortization costs,
maintenance, and fuel for performance of activities required under this
Contractor”

Accordingly, to the extent the invoice relates to Actual Direct Cost equipment,
the rate claimed for that equipment in the timesheets is deemed to include for
fuel.
(b)

For site vehicles, clause 1.1(h) of Appendix 1 of the Special Conditions
of Contract states that the Fixed Management Fee is deemed to
include:
“Costs of providing the site vehicles for the Contractor’s management
team including senior supervisors of the direct labour force”

To the extent the invoice relates to a site vehicle, all costs of providing that
vehicle, including fuel, are included in the Fixed Management Fee and are not
claimable as Actual Direct Costs.
This point is conceded by the Contractor as in the timesheets attached to
Schedules 1 to 6 of its Payment Claim, the Contractor includes as the last item
in the section on Fixed Management Fee a deduction for fuel used for site
vehicles.
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It is conceded that fuel used for Fixed Equipment Fee equipment is claimable
an Actual Direct Cost pursuant to clause 1.3(g) of Appendix 1 of Special
Conditions of Contract.
The Contractor does not provide any break down of fuel usage for Fixed
Equipment Fee equipment and Actual Direct Cost equipment.
To the extend (sic) the fuel the subject of this invoice was used for Fixed
Equipment Fee equipment, the Principal has allowed the Contractor 30% of the
submitted value of all fuel invoices to cover this fuel. Schedule 4.2 in this
Appendix 4 therefore approves 30% of the equipment fleet used for the project.
The 30% figure has bee estimated on the basis that the Fixed Equipment Fee
equipment comprised approximately 30% of the equipment fleet used for the
project.
Other ancillary items such as greases, lube oils etc included in this invoice were
required for the maintenance of the machines and therefore are not claimable
as an Actual Direct Cost for the reasons outlined in item 3 of this schedule.”
418

In the Application, Delco replies:
“In respect of PS, Schedule 4.1 Reason 5, Delco presses its claim in respect of
fuel and other ancillary items such as grease, oil etc.
In respect of Reason 5A, Origin relies on the introductory paragraph to the
relevant Schedule of Rates. That paragraph makes reference to fuel.
Throughout the performance of the Contract, Origin has recognised that fuel is
an erroneous reference in that paragraph and should not have been included.
That is because fuel was not priced into the Schedule of Rates. Accordingly,
Delco has claimed fuel and it has previously been the practice of the
Superintendent to reimburse fuel, in accordance with the true intent of the
contractual agreement. In this regard, Delco refers the Adjudicator to the
Superintendent’s letter dated 29 March 2005, a copy of which is included in this
Application as Attachment H.
In respect of Reason 5B, Delco contends that clause 1.1(h) of Appendix 1 refers
to the costs of providing site vehicles, however, it does not refer to the cost of
fuel, oil or grease. Accordingly, those costs are not included in the fixed
management fee.
In respect of the breakdown of fuel usage for fixed equipment fee equipment
and actual direct cost equipment, Delco contends that such a breakdown is not
required. That is because all fuel is payable with the exception of fuel included
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in the fixed management fee (ie. there is no provision for fuel in the fixed
equipment fee).
By reason of what is set out above, there is no basis for the arbitrary limitation
of the allowance in respect of fuel to 30% of the submitted value of fuel
invoices, as included in the Payment Schedule.”
419

In the Response, Origin further asserts:
“The Claimant’s position on fuel is wrong because:
(a)

Fuel is clearly listed in the introductory paragraph of the Construction
Plant and Equipment Rates in Appendix 3 of the Special Conditions of
Contract. This determines this matter.

(b)

As a matter of law, the actions of the Respondent during the Project
cannot be used to interpret the introductory paragraph of the
Construction Plant and Equipment Rates in Appendix 3 of the Special
Conditions of Contract (see paragraphs 16(26) and 17 of schedule 2 of
the adjudication application)

(c)

The letter of 29 March 2005 simply does not support the Claimant’s
contentions. Item 3.6 of letter (sic) does no more than note that the
Claimant believed the reference to fuel was an error.

(d)

The allegation that fuel was not priced in the schedule of rates is
unsubstantiated. In any event, if the Claimant failed to price fuel into its
rates, that is its risk.

(e)

There is a substantial difference between the operating rates and the
stand-by rates for equipment in Annexure 3 of the Special Conditions of
Contract. The reason for the difference is that the operating rates
include operating costs not incurred during stand-by periods, such as
fuel and maintenance. If maintenance and fuel were claimable
separately, then Appendix 3 would contain flat rates for equipment.

The adjudicator must decide this issue in accordance with the terms of the
Contract, which are clear and unambiguous on this issue.
As to the Claimant’s position on fuel for Fixed Management Fee vehicles, the
ordinary and natural meaning of the words “Costs of providing the site vehicles
…” is that the fuel required to provide those vehicles in included in the Fixed
Management Fee. The Claimant seems to concede this issue in paragraph 123
of the adjudication application.
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The adjudicator should note the Claimant does not propose an alternative basis
of allocating fuel costs between Fixed Equipment Fee equipment usage and
Actual Direct Cost equipment usage. In the circumstances, the adjudicator
must accept the Respondent’s allocation.”
420

This Reason is raised as a reason for not paying the full amount of the claimed amount
in respect of items 631, 842 to 849 and 851 to 868, it is also one of the reasons raised
for not paying item 850.

421

In the Application the Claimant makes competing contentions as to the inclusion of fuel
in the Fixed Management Fee. “Delco contends that clause 1.1(h) of Appendix 1 refers
to the costs of providing site vehicles, however, it does not refer to the cost of fuel, oil or
grease. Accordingly, those costs are not included in the fixed management fee” versus
“That is because all fuel is payable with the exception of fuel included in the fixed
management fee (ie. there is no provision for fuel in the fixed equipment fee).”

422

I consider it clear however that the Claimant is still agitating the issue in regard to the
Fixed Management Fee vehicles as the Claimant is pressing for 100% of the cost of
fuel.

423

The Respondent raises an alleged concession by the Claimant in its timesheets. I do
not consider that such a concession (if that is what it is) by the Claimant in its
timesheets can extinguish its express contractual rights. I will therefore decide this
issue.

424

When considering the Labour Deductions, I decided the question of the exclusions from
clause 1.1 and clause 1.3 of the Special Conditions of Contract. I decided that for
vehicles included in the Fixed Management Fee that the Claimant was entitled to
recover the cost of fuel in accordance with the express provision in Clause 1.3.

425

When considering the ‘Labour Deductions’, I have already decided that Appendix 3,
both the Construction Plant and Equipment Rates schedule and the Fixed Equipment
Fee Schedule, of the Special Conditions of Contract is limited to equipment owned by
the Claimant.

426

Therefore the Claimant is entitled to recover the cost of fuel for all external equipment,
and any internal equipment included in the Fixed Management Fee, in accordance with
Clause 1.3.

427

In the Schedule the Respondent concedes that fuel is not included in the Fixed
Equipment Fee.

428

It remains for me to decide whether the ‘operating rates’ in the Construction Plant and
Equipment Rates include fuel.
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429

There is an express term in the relevant schedule that the rates include but are not
limited to depreciation and amortization costs, maintenance and fuel for performance of
activities required under the Contract.

430

There is no ambiguity in that term. The correspondence to which the Claimant refers,
while repeating the Claimant’s own assertion, does not vary the express provision in the
Contract.

431

I therefore decide that the Claimant is responsible for the cost of fuel for its own
equipment supplied pursuant to the Construction Plant and Equipment Rates schedule
in Appendix 3 of the Special Conditions of Contract.

432

The Respondent has paid these items at the rate of 30% of the amount claimed as that
is the approximate percentage that the Fixed Equipment Fee equipment comprised of
the equipment fleet used on the project.

433

Item 850 is an invoice from Trans West Fuel Pty Ltd for 10,129 litres of fuel (diesel) in
the amount of $11,259.40. The invoice was not provided with the Claim, however all of
the relevant details were provided.

434

The Claimant provided the invoice with the Application and a review of that invoice
confirms that the details set out in the Claim were correct. There is nothing else
controversial about this invoice. The Respondent made no objection to the inclusion of
this invoice when providing its further submissions discussed below.

435

On 14 November 2005 I invited further submissions as to the breakdown of fuel costs
used by the vehicles/equipment included in each of the following categories:
the Fixed Management Fee; and
the Plant and Equipment Schedule; and
the Fixed Equipment Fee.
as I had insufficient information before me to allocate these costs in accordance with
my decision. That decision being that the Claimant is entitled to recover all fuel costs
except those associated with its own equipment provided under the Appendix 3
Construction Plant and Equipment Rates.

436

Both parties agreed that the fuel allocation for the Fixed Management Fee vehicles was
$22,590.00.

437

The Respondent also submitted that the value of fuel used by the Fixed Equipment Fee
equipment was $106,531.84 and the value of fuel used for direct cost equipment was
$375,512.64. This allocation was based on pro-rata assessment of the equipment
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usage in week 5. The Respondent went on to assert that as it had previously estimated
30% or $152,769.05 for Fixed Equipment Fee equipment, then approximately
$329,275.43 was used in direct cost equipment.
438

Although invited, the Claimant did not provide an allocation between these two
categories. The Claimant asserted that the value of these two categories was the total
invoiced fuel costs less the Fixed Management Fee allowance. The Claimant’s
submission did clarify the ambiguity in its submissions on this Reason in the Application
regarding the fuel for the Fixed Management Fee vehicles. It made it clear that the
Claimant has to date conceded that fuel (though I note that I had already decided that it
had an entitlement to it), however that conceded cost is recovered elsewhere; in the
weekly accruals. Therefore, irrespective of its concession in respect of that fuel, the
Claimant is entitled to recover the cost here, the reimbursement occurring elsewhere.

439

In the absence of a breakdown from the Claimant, I accept the Respondent’s fuel
allowance of $152,769.05 for the Fixed Equipment Fee equipment.

440

On 17 November I invited further submissions on the allocation of fuel (excluding fuel
for Fixed Management Fee and Fixed Equipment Fee plant and equipment) between
each of Internal Plant and Equipment; and External Plant and Equipment.

441

The Claimant appeared to misunderstand my invitation and provided further information
regarding the fuel usage for Fixed Equipment Fee and Fixed Management Fee
vehicles.

442

The Respondent submitted that fuel allocation for external plant and equipment should
be $329,275.43. In the absence of any submission from the Claimant, I accept the
Respondent’s allocation.

443

I set out below the calculation of the amount I have decided the Claimant is entitled to
recover:
Agreed, Fixed Management Fee vehicle allocation:

444

$22,590.00

Respondent’s Fixed Equipment Fee allocation:

$152,769.05

Respondent’s External Plant allocation:

$329,275.43

Claimant’s TOTAL fuel entitlement:

$504,634.48

Therefore the total amount I therefore decide is payable against items 631 and 842 to
868 is $504,634.48.
To Unsubstantiated Direct Cost Invoice Collection:
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Reason 6
Claimed
445

$43,826.04

This reason relates to a claim for the costs associated with the provision of large plant,
small tools, pumps and generators utilised on the Contract.

446

In the Schedule, Origin assert:
“This invoice relates to the hire of either a “franna” 12t crane, 40’ trailer, Cleveland
trencher and/or miscellaneous small tools, pumps and generators (general plant).
Such equipment is specifically listed in the Fixed Equipment Fee Schedule in Appendix
3 to the Special Conditions of Contract. Accordingly, the costs of providing such
equipment cannot be claimed as an Actual Direct Cost.”

447

In the Application, Delco replies:
“In respect of PS, Schedule 4.1 Reason 6, the invoice does not relate to equipment that
was listed in the Fixed Equipment Fee Schedule. The equipment listed in the Fixed
Equipment Fee Schedule was Delco’s internal plant and equipment. This invoice relates
to hired equipment that was engaged on the Project in addition to Delco’s similar
equipment included in the Fixed Equipment Fee. Delco presses its claim in respect of
this invoice. Further it is to be noted that the invoice is from Roma Crane Services. It is
not a Delco invoice. Delco does not invoice itself for its internal plant in this manner.”

448

In the Response, Origin further asserts:
“As part of the Fixed Equipment Fee, the Claimant was obliged to provide, inter alia:
(a)

a franna 12t crane;

(b)

a 40’ trailer;

(c)

Cleveland Trencher; and

(d)

miscellaneous small tools, pumps and generators.

There is nothing in the Contract that states the Fixed Equipment Fee relates only to
internal equipment. It was open to the Claimant to meet its Fixed Equipment Fee
obligations by hiring the relevant plant.
If the Claimant’s position was correct, it could simply park up its own Fixed Equipment
Fee equipment and hire in replacement equipment and be paid for both. That is
obviously not allowed under the terms of the Contract.
To the extent that the invoice relates to miscellaneous small tools, pumps and
generators, the Claimant’s position is wrong because the Fixed Equipment Fee
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schedule required the Claimant to provide as many small tools, pumps and generators
as are required.
For the other equipment, the Claimant now alleges that it had on site, and needed:
(a)

2 x franna 12t cranes;

(b)

2 x 40’ trailers; and

(c)

2 x Cleveland Trenchers.

However:
(a)

The Claimant does not even attempt to establish that it had its own franna
crane, 40’ trailer or Cleveland Trencher on site as well as this additional
equipment.

(b)

The Claimant does not attempt to establish that both franna cranes, both 40’
trailers and both Cleveland Trenchers were required at the same time. For
example:
(i)

If the Claimant hired in a franna crane because its own franna crane
had broken down, then at any one time the Claimant was only supplying
one franna crane, which is covered by the Fixed Equipment Fee.

(ii)

Alternatively, if the Claimant’s own franna crane was available and the
Claimant simply elected, for its own convenience, to use a hired franna
crane, then the hired franna crane was provided in substitution, and not
in addition to, its own crane and is therefore covered by the Fixed
Equipment Fee.

Without this additional substantiation, the adjudicator cannot reasonably conclude that
the invoiced equipment was provided in addition to the Claimant’s internal equipment.”
449

The Fixed Equipment Fee requires the Claimant to make available for use on the
project all of the equipment listed in the Fixed Equipment Fee Schedule included in
Appendix 3 of the Special Conditions of Contract.

450

The Fixed Equipment Fee Schedule does include, inter alia:
“Plant and Equipment Item

No of Units

Cleveland 350 Trencher

1

Franna 12t Crane

1
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40’ Trailer
451

1”

When considering the Labour Deductions I have already decided that the Fixed
Equipment Fee Schedule in Appendix 3 of the Special Conditions of Contract is limited
to equipment owned by the Claimant.

452

In the Claim, the Claimant has provided tax invoices as required by the Contract to
substantiate it’s claim, it is now for the Respondent to establish a reason for nonpayment.

453

I accept that the Claimant would be responsible for the cost of external equipment if it
was provided in substitution for the Claimant’s own equipment to be provided in
accordance with the Fixed Equipment Fee.

454

In the Schedule, the Respondent has simply stated that the equipment claimed is
equipment required to be provided as part of the Fixed Equipment Fee.

455

In the Application, the Claimant asserted that its own equipment was on site as the
Fixed Equipment Fee equipment and that the equipment the subject of the invoice was
additional equipment.

456

In the Response, the Respondent has not denied that the Claimant’s equipment was on
site or that it was not in use.

457

Reference to item 95, for example, is an invoice from Roma Crane Service for a 45 ton
Kato and 2 Franna Cranes. This equipment is not all included in the Fixed Equipment
Fee schedule.

458

I prefer the Claimant’s submission and it follows that it is my decision that the Claimant
is entitled to recover the cost of the invoices for the large equipment.

459

The Respondent also submits that “to the extent that the invoice relates to
miscellaneous small tools, pumps and generators, the Claimant’s position is wrong
because the Fixed Equipment Fee schedule required the Claimant to provide as many
small tools, pumps and generators as are required.”

460

The Fixed Equipment Fee, against the item for miscellaneous small tools, pumps and
generators has no entry at all in the number of units to be provided. I do not consider
that means that the Claimant is required to provide as many small tools etc as is
required.

461

It is instructive to note that the Construction Plant and Equipment Rates schedule also
includes rates for generators and several different types of pump as well as an item
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“External Hire Allowance $12,800”. To accept the Respondent’s submission would be
to make the Contract ambiguous.
462

The Claimant has asserted that the equipment provided is additional equipment. In the
absence of any specific entry for the quantity of such equipment in the Fixed Equipment
Fee schedule and considering the provision in the Construction Plant and Equipment
Rates schedule to claim for generators, several types of pumps and external hire items,
I prefer the Claimant’s submission.

463

I decide that the Claimant is entitled to payment for items 80, 81, 84, 87, 90, 91, 93, 94,
95, 99, 101, 102, 103, 122, 528, 549, 550, 761, 762, 781, 783 to 787, 789, 790, 793,
794, 795, 797, 798, 799, 802, 803, 805 and 822 as claimed.

To Unsubstantiated Direct Cost Invoice Collection:
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Reason 7
Claimed
464

$0.00

In the Schedule, Origin assert:
“This invoice relates to the provision of vehicles for the management team.
Clause 1.1(h) of Appendix 1 of the Special Conditions of Contract states that
the Fixed Management Fee is deemed to include:
“Costs of providing the site vehicles for the Contractor’s management
team including senior supervisors of the direct labour force”
All costs of providing that vehicle are included in the Fixed Management Fee
and are not claimable as Actual Direct Costs.”

465

In the Application, Delco replies:
“In respect of PS, Schedule 4.1 Reason 7, Delco notes that Reason 7 has not
been used. It does not appear in Payment Schedule, Schedule 4.2. Delco is
therefore unable to comment further other than to say that Reason 7 does not
justify any withholding or deduction.”

466

In the Response, Origin further asserts:
“Agreed.”

467

As there are no items under this head of claim, I am not required to give it any further
consideration.

To Unsubstantiated Direct Cost Invoice Collection:
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Reason 8
Claimed
468

$2,709.54

In the Schedule, Origin assert:
“This invoice is for car hire for Dennis Rawlinson.
Mr Rawlinson’s car hire was included in the Contractor’s timesheets for weeks
3, 4, 5, 6, 7, 8, 9, 10 for the period up to 6th March 2005 at the rate of $105 for
light vehicles as stated in the Plant and Equipment Rates schedule in Appendix
3 of the Special Conditions of Contract. These timesheets are in schedules 4
and 5 of the Contractor’s Payment Claim, where it can been (sic) seen under
the heading “4 Wheel Drive Hire” that a car for Mr Rawlinson has already been
claimed pursuant to the timesheets.
Accordingly, this cost has already been claimed by the Contractor and paid by
the Principal as an Actual Direct Cost. This is an attempt by the Contractor to
be paid twice for the same expense, once as a timesheet claim and a second
time as an invoice clam.”

469

In the Application, Delco replies:
“In respect of PS, Schedule 4.1 Reason 8, in light of this Issue being drawn to
its attention, Delco does not press its claim in respect of this invoice.”

470

In the Response, Origin further asserts:
“As this reason is accepted by the Claimant, the adjudicator must accept the
rejection of all invoices rejected for this reason.”

471

On the basis of the Claimant’s concession, I am not required to further consider the
merits of the items under this head, being items 29 and 30.

472

I decide that the Claimant is not entitled to payment of items 29 and 30 as claimed.

To Unsubstantiated Direct Cost Invoice Collection:
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Reason 9
Claimed
473

$1,021.00

In the Schedule, Origin assert:
“This is a summary statement from Blastech for October 2004. This document
is not an invoice. It merely summaries (sic) invoices issued during the month of
October. The invoices included in the statement are included elsewhere in the
Contractor’s claim (see invoices numbered 266, 270 and 277 I the Contractor’s
claim).
This is an attempt by the Contractor to claim the same cost twice.”

474

In the Application, Delco replies:
“In respect of PS Schedule 4.1 Reason 9, in light of this issue being drawn to its
attention, Delco does not press its claim in respect of these invoices.”

475

In the Response, Origin further asserts:
“As this reason is accepted by the Claimant, the adjudicator must accept the
rejection of all invoices rejected for this reason.”

476

On the basis of the Claimant’s concession, I am not required to further consider the
merits of the item under this head, being item 119.

477

I decide that the Claimant is not entitled to payment of items 119 as claimed.

To Unsubstantiated Direct Cost Invoice Collection:
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Reason 10
Claimed:
478

$0.00

In the Schedule, Origin assert:
“This invoice has not been issued to the Contractor.
The Contractor cannot claim that invoices rendered another company are
Actual Direct Costs.”

479

In the Application, Delco replies:
“In respect of PS Schedule 4.1 Reason 10, Delco notes that Item 388 is in fact a
credit note that reverses out item 389. Accordingly, there is no need for
adjustment.”

480

In the Response, Origin further asserts:
“Accepted.”

481

I confirm that item 388 is a credit note, it is from Hastings Deering, Toowoomba and
provides a credit in the amount of $1,456.35 (excl GST).

482

Item 389 is not included in the documents that I have been provided, however, the
details included in the spreadsheets that provide the constitution of the claimed amount
identify item 389 as a charge from Hastings Deering in the amount of $1,456.35 dated
31/01/2005, invoice no. 02C233747.

483

I therefore decide that neither of items 388 or 389 require further consideration.

To Unsubstantiated Direct Cost Invoice Collection:
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Reason 11
Claimed
484

$10,172.05

In the Schedule, Origin asserts:
“This invoice is for freight for spare parts, which means it is a maintenance
expense.
For the reasons outlined in item 3 in this Schedule, such costs are not claimable
as an Actual Direct Cost.”

485

In the Application, Delco replies:
“In respect of PS Schedule 4.1 Reason 11, Delco presses its claim. It is not a
maintenance expense. Clearly, the invoice is for freight .in respect of spare
parts. It is allowed for in the Target Cost Estimate Sheet at Item 3154 (yard and
support) under the supply item ‘Courier’.”

486

In the Response, Origin further asserts:
“Clearly, the costs of freighting spare parts is a maintenance expense. For the
reasons outlined above:
(a)

it would be a breach of natural justice for the adjudicator to refer to the
Claimant’s precontract cost estimate (that the Claimant refers to as the
Target Cost Estimate); and

(b)

in any event, pursuant to the law on the interpretation of contracts, the
adjudicator cannot refer to the Claimant’s precontract cost estimate to
help interpret clause 1.1(h) of Appendix 1 of the Special Conditions of
Contract.”

487

The parties have conceded that these items are for the freight of spare parts. The issue
for me to decide is if the freight of spare parts is a maintenance expense and the
allocation of those expenses.

488

I have already decided, in Labour Deductions, that the Claimant is only entitled to
maintenance costs for any external plant not included in the Fixed Management Fee.

489

I consider the preferred view is that the provision of spare parts is a necessary part of
maintenance.

490

I consider that if freight is required to provide the spare parts for maintenance then that
freight is also a necessary cost incurred in performing that maintenance.
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491

I therefore decide that the Claimant is entitled to the freight costs associated with parts
for any external plant not included in the Fixed Management Fee.

492

The items to which this reason relates are: 55, 73, 825, 828, 836, 837 and 916.

493

I invited submissions from the parties as to the allocation of these items between the
various defined categories as no break down was provided in the submissions. Both
parties appeared to have considered the heads of claim on an ‘all in basis’ such that, in
circumstances where I found that each party was only partly successful in their
submissions, I had no method of identifying the items for which each party was liable.

494

When inviting those submissions the parties were not provided any indication of my
decision on liability. They were requested to assign all of the items between each of 1 Fixed Management Fee Equipment (excl Claimants P&E), 2 - Fixed Equipment Fee
Equipment (excl Claimants P&E), 3 - Claimants’ Plant & Equipment and 4 - External
Plant and Equipment (other than in 1 & 2 above).

495

Both parties provided submissions and submissions in reply which were received on 21
and 22 November 2005 respectively.

496

The Claimant identified all of the items as maintenance items for external plant and
equipment, excluding external plant and equipment included in the Fixed Management
Fee.

497

The Respondent has predominantly proportioned the costs on a theoretical percentage
basis. The Respondent identified an amount of $335 for external plant and equipment,
excluding external plant and equipment included in the Fixed Management Fee.

498

In its submission in reply, the Respondent identified that $2600 included in item 836
was for yard costs which the Claimant has already conceded in ‘Reason 18’. The
Respondent also conceded $1950 of item 837 is payable and was not included in its
allocation at all. The Respondent also identified that items 828 and 837 both identify
that they are for freight of parts for the “Vermeer”, an item of Claimant’s own equipment.
The Claimant made no submission in reply to the Respondent’s assertions on these
points.

499

On balance, I prefer the Respondent’s submission, I therefore decide that the Claimant
is entitled to payment of $2,285 ($335 + $1950) for items: 55, 73, 825, 828, 836, 837
and 916.

To Unsubstantiated Direct Cost Invoice Collection:
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Reason 12
Claimed
500

$9,607.38

In the Schedule, Origin asserts:
“This invoice is for hire of the camp generator.
The camp generator was included in the Contractor’s timesheets for almost
every week of the project. These timesheets are in schedules 1 to 6 of the
Payment Claim, where it can been (sic) seen under the heading “Camp and
Accommodation” there is a line item for “Camp Generator Sets”.
Accordingly, this cost has already been claimed by the Contractor and paid by
the Principal as an Actual Direct Cost. This is an attempt by the Contractor to
be paid twice for the same expense, once as a timesheet claim and a second
time as an invoice claim.”

501

In the Application, Delco replies:
“In respect of PS Schedule 4.1 Reason 12, in light of this issue being drawn to
its attention, Delco does not press its claim in respect of this invoice.”

502

In the Response, Origin further asserts:
“As this reason is accepted by the Claimant, the adjudicator must accept the
rejection of all invoices rejected for this reason.”

503

On the basis of the Claimant’s concession, I am not required to further consider the
merits of the item under this head, being item 135.

504

I decide that the Claimant is not entitled to payment of item 135 as claimed.
To Unsubstantiated Direct Cost Invoice Collection:
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Reason 13
Claimed
505

$21,825.00

In the Schedule, Origin assert:
“This invoice is for a Cat D7R Dozer supplied by Wolff.
The cost of the hire of this Dozer was included in the Contractor’s timesheets
for a number of weeks during the project, correlating with the hire periods in the
Wolff invoices. The relevant timesheets are in schedules 2, 2 and 4 of the
Payment Claim, where it can been (sic) seen under the heading “Wolff
Equipment” there is a line item for “Cat D7R Dozer with stick rake”.
Accordingly, this cost has already been claimed by the Contractor and paid by
the Principal as an Actual Direct Cost. This is an attempt by the Contractor to
be paid twice for the same expense, once as a timesheet claim and a second
time as an invoice claim.”

506

In the Application, Delco replies:
“In respect of PS Schedule 4.1 Reason 13, in light of this issue being drawn to
its attention, Delco does not press its claim in respect of this invoice.”

507

In the Response, Origin further asserts:
“As this reason is accepted by the Claimant, the adjudicator must accept the
rejection of all invoices rejected for this reason.”

508

On the basis of the Claimant’s concession, I am not required to further consider the
merits of the items under this head, being items 111, 112, 113 and 114.

509

I decide that the Claimant is not entitled to payment of items 111, 112, 113 and 114 as
claimed.
To Unsubstantiated Direct Cost Invoice Collection:
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Reason 14
Claimed
510

$3,985.53

In the Schedule, Origin assert:
“This invoice is for the provision of office equipment (Xerox) and computers.
Clause 1.1 of Appendix 1 in the Special Conditions of Contract states:
“The Fixed Management Fee is deemed to include:
c)

Contractor’s and Principal’s (where provided by the Contractor) facilities
and amenities (such as offices, site sheds, ablution facilities) except
those facilities supplied as part of the construction of the camp;

j)

Costs for providing and running communication facilities including two
way radios telephones, mobile telephones, facsimile machines,
computer and internet services;”

Accordingly, these costs are included in the Fixed Management Fee and are not
claimable as Actual Direct Costs.”
511

In the Application, Delco replies:
“In respect of PS Schedule 4.1 Reason 14, in light of this issue being drawn to
its attention, Delco does not press its claim in respect of this invoice.”

512

In the Response, Origin further asserts:
“As this reason is accepted by the Claimant, the adjudicator must accept the
rejection of all invoices rejected for this reason.”

513

On the basis of the Claimant’s concession, I am not required to further consider the
merits of the items under this head, being items 115, 116, 117, 118 and 880.

514

I decide that the Claimant is not entitled to payment of items 115, 116, 117, 118 and
880 as claimed.
To Unsubstantiated Direct Cost Invoice Collection:
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Reason 15
Claimed
515

$5,206.60

In the Schedule, Origin asserts:
“This invoice relates to providing or servicing fire extinguishers or a siren.
To the extent that invoice relates to the provision of a fire extinguisher for
equipment, that provision is not claimable as a direct cost for the reasons
outlined in item 3 of this schedule.
For the siren and the maintenance of the fire extinguishers, there is no
indication give as to where these items were located, so it is not possible to
assess the validity of the invoices and they must therefore be rejected.”

516

In the Application, Delco replies:
“In respect of PS Schedule 4.1 Reason 15, Delco presses its claim. The siren
and fire extinguishers service are actual direct costs associated with the direct
cost item “camp and accommodation”.”

517

In the Response, Origin further asserts:
“Agreed.
Accordingly, the Respondent concedes these invoices are payable.
The invoices the Respondent concedes are payable are identified in Appendix
C hereto by the reference (c) in the column headed “Adjudication Response
Comment”.
The Respondent has adjusted the Actual Direct Cost in accordance with these
concessions.”

518

On the basis of the Respondent’s concession, I am not required to further consider the
merits of the items under this head, being items 548, 778, 891 and 892.

519

I decide that the Claimant is entitled to payment of items 548, 778, 891 and 892 as
claimed.
To Unsubstantiated Direct Cost Invoice Collection:

BCIPA Decision No: 1057859_21

$5,206.60

Page 153

Delco Australia Pty Ltd -v- Origin Energy CSG Limited

Reason 16
Claimed
520

$3,824.04

In the Schedule, Origin asserts:
“These invoices are from a printing/stationary (sic) company.
It is not possible to tell from the invoice what it is for and therefore it must be
rejected.
However, to the extent it relates to general photocopying, stationary (sic) and
printing needs, such costs are included in the Fixed Management Fee and
cannot be claimed as an Actual Direct Cost.
In particular, clause 1.1 of the Special Conditions of Contract states:
“The Fixed Management Fee is deemed to include:
a)

The Contractor’s on-site and off-site overhead recovery;

c)

Contractor’s and Principal’s (where provided by the Contractor) facilities
and amenities (such as offices, site sheds, ablution facilities) except
those facilities supplied as part of the construction of the camp;

j)

Costs for providing and running communication facilities including two
way radios telephones, mobile telephones, facsimile machines,
computer and internet services;”

521

In the Application, Delco replies:
“In respect of PS Schedule 4.1 Reason 16, in light of this issue being drawn to
its attention, Delco does not press its claim in respect of this invoice.”

522

In the Response, Origin further asserts:
“As this reason is accepted by the Claimant, the adjudicator must accept the
rejection of all invoices rejected for this reason.”

523

On the basis of the Claimant’s concession, I am not required to further consider the
merits of the items under this head, being items 557, 558, 559, 560 and 561.

524

I decide that the Claimant is not entitled to payment of items 557, 558, 559, 560 and
561 as claimed.
To Unsubstantiated Direct Cost Invoice Collection:
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Reason 17
Claimed:
525

$19,284.46

In the Schedule, Origin asserts:
“These invoices are for the hire and set up costs for en-suited camp
accommodation for the Contractor’s management team.
Clause 1.1 of the Special Conditions of Contract states:
“The Fixed Management Fee is deemed to include:
d)

Travel and accommodation for the Contractor’s management team
where not provided by the Principal;”

To our knowledge, after the Contractor’s camp was complete, the Contractor’s
management team was accommodated in its camp. That camp consisted of
125 man bunk house accommodation as well as 9 en-suite rooms stated to be
for “staff”.
The Contractor has not attempted to identify where and when its management
team stayed in the camp. However, to our knowledge, the Contractor’s
Management Team stayed in the en-suited staff accommodation.
These invoices are for those on-suited (sic) rooms. Accordingly, these costs
are included in the Fixed Management Fee and are not claimable as an Actual
Direct Cost.”
526

In the Application, Delco replies:
“In respect of PS Schedule 4.1 Reason 17, Delco is prepared to concede
$9,522.97 out of the amount claimed. Delco recognises that its management
team occupied a portion of the ensuited accommodation. In respect of the
amount claimed, $5,000 relates to installation, which is an actual direct cost.
Delco also notes that of the six ensuited rooms, two of them were generally
available and occupied by Origin staff. Accordingly, neither the installation
charge or the cost of accommodation provided for Origin fall within the fixed
management fee. Delco claims the amount of $9,761.49. Delco has entered a
new column 17A to show the amount conceded.”

527

In the Response, Origin further asserts:
“Agreed.
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Accordingly, the Respondent concedes these invoices are payable.
The invoices the Respondent concedes are payable are identified in Appendix
C hereto by the reference (c) in the column headed “Adjudication Response
Comment”.
The Respondent has adjusted the Actual Direct Cost in accordance with these
concessions.”
528

On the basis of the concession by both parties, I am not required to further consider the
merits of the items under this head, being items 15, 16, 17 and 20 as between them the
parties have conceded the entire amount in dispute.

529

I decide that the Claimant is entitled to part payment of items 15 ($870.12), 16
($870.12), 17 ($1,156.12) and 20 ($6,865.12) as settled between the parties.
To Unsubstantiated Direct Cost Invoice Collection:
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Reason 18
Claimed:
530

$14,415.65

In the Schedule, Origin asserts:
“This invoice is for the hire of the Contractor’s Roma yard. The hire of the
Roma yard is already claimed by the Contractor in the timesheets under the
heading “Yards and Offices”.
Accordingly, this cost has already been claimed by the Contractor and paid by
the Principal as an Actual Direct Cost. This is an attempt by the Contractor to
be paid twice for the same expense, once as a timesheet claim and a second
time as an invoice claim.”

531

In the Application, Delco replies:
“In respect of PS Schedule 4.1 Reason 18, in light of this issue being drawn to
its attention, Delco does not press its claim in respect of this invoice.”

532

In the Response, Origin further asserts:
“As this reason is accepted by the Claimant, the adjudicator must accept the
rejection of all invoices rejected for this reason.”

533

On the basis of the Claimant’s concession, I am not required to further consider the
merits of the items under this head, being items 106, 107, 109 and 110.

534

I decide that the Claimant is not entitled to payment of items 106, 107, 109 and 110 as
claimed.
To Unsubstantiated Direct Cost Invoice Collection:
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Reason 19
535

In the Application, Delco submits:
“Reason 19
Delco has entered a new category ‘19’ to show claim for the value of invoices
previously omitted in the Payment Claim.”

536

In the Response, Origin replies:
“For the reasons outlined above, the adjudicator must reject these invoices, except as
indicated in the response herein for item 1.”

537

The items that Claimant has entered in Reason 19, raised for the first time in the
Application, have been dealt with when addressing the Reason in which those items
were first raised in the Schedule.
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Unsubstantiated Direct Cost Invoice Collection:
Reason
Approved and other
Reason 1

Amount
$1,467,969.66
$224,862.54

Reason 1B

$0.00

Reason 2

$0.00

Reason 3

$27,968.83

Reason 4

$0.00

Reason 5

$504,634.48

Reason 6

$43,826.04

Reason 7

$0.00

Reason 8

$0.00

Reason 9

$0.00

Reason 10

$0.00

Reason 11

$2,285.00

Reason 12

$0.00

Reason 13

$0.00

Reason 14

$0.00

Reason 15

$5,206.60

Reason 16

$0.00

Reason 17

$9,761.48

Reason 18

$0.00

TOTAL

To Collection:
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FIXED MANAGEMENT FEE
Claimed: $1,860,298.07
538

Scheduled: $1,372,870.87

Difference: $487,427.20

In the Application, Delco provides:
“Delco claims a fixed management fee of $1,860,298.07 (GST excl). Origin has
scheduled an amount of $1,372,870.87 (GST excl).
There is no issue raised in the payment schedule as to the formula to be used
in determining the adjustment to the Fixed Management Fee or as to whether
an adjustment should be made.
The primary issue is the difference between the Adjusted Target Project Cost
and the Target Project Cost. The substantial issues between the parties (and,
accordingly, the issue for the Adjudicator to determine in valuing the payment
claim) is the difference between the Adjusted Target Project Cost and the
Target Project Cost are (sic) as follows:
(1)

Whether contract variation order CV-001 should be taken into account
in the Fixed Management Fee prior to adjustment.

(2)

Whether the Adjusted Target Project Cost exceeds the Target Project
Cost by more than 120% is the amount of the Target Profit as adjusted;
and

(3)

By reason of (2) the calculation of the Adjusted Target Project Cost.”

and
Clause 1.1 of SCOC Appendix 1 states:
‘The Fixed Management Fee means the amount shown in Item 1 of Appendix 2,
adjusted as required by the provisions of this Appendix 1. …’
The amount shown in Item 1 of Appendix 2 is $1,360,351.64.
Clause 1.1 of SCOC Appendix I also states:
‘The Contractor’s entitlement to payment of the Fixed Management Fee is as
follows:
(a)

If the Adjusted Target Project Cost is:
(i)

greater than 120% of the Target Project Cost, then the Fixed
Management Fee will be increased by the percentage above
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120% (i.e. if the Adjusted Target Project Cost is 125% of the
Target Project Cost, then the Contractor will be paid the Fixed
Management Fee plus an additional amount equal to 5% of the
Fixed Management Fee);
(ii)

less than or equal to 120% of the Target Project Cost, then the
Contractor will be paid the Fixed Management Fee.

(b)

The Fixed Management Fee shall not be adjusted other than as set out
in this clause.

(c)

The Contractor shall be entitled to claim interim payment on account of
the Fixed Management Fee in the proportions outlined below on
attainment of the corresponding milestone.
Milestone

% of Fixed Management Fee Claimed

Award of Contract

20%

The balance of the Fixed Management Fee shall be payable on the basis of
achieved monthly progress percentages, once the aggregate overall progress
exceeds 20%.
(d)

Any additional amount payable pursuant to subparagraph (a) above
shall (subject to the Principal’s rights under clause 42.10 of the General
Conditions of Contract) be paid by the Principal to the Contractor within
30 days after the issue of the Certificate of Practical Completion (and
where there are Separable portions within 30 days after the issue of the
Certificate of Practical Completion for the last Separable Portion to be
completed) pursuant to Clause 42.5 of the General Conditions of
Contract.

(e)

The Fixed Management Fee may be adjusted as a result of a material
change, approved by the Principal, to the project schedule attached to
these Special Conditions as Appendix 4. A material change to the
project schedule may occur as a result of a suspension of the works
under Clause 44 of the General Conditions; a modification to the agreed
work method which significantly accelerates or delays the Completion of
the works; or delays claimed under Clause 35.5 of the General
Conditions which change the Date for Practical Completion by more
than 10 days. The provisions contained in Clause 36 of the General
Conditions shall apply to any such adjustment.’
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Clause 1.5.1 of SCOC Appendix 1 states:
‘The Target Project Cost shall be the total of:
a)

Fixed Management Fee;

b)

Target Profit;

c)

Target Direct Costs, and

d)

Fixed Equipment Fee

but before any adjustments are made to any of the above in accordance with
the Contract.’
The Target Project Cost, as stated in SCOC Appendix 2 is $6,360,866.06.
Notably, the calculation of the Fixed Management Fee requires calculation of
the Adjusted Target Project Cost
Clause 1.5.2 of SCOC Appendix 1 provides that the Adjusted Target Project
Cost is calculated as follows:
‘The Adjusted Target Project Cost shall be the total of:
a)

Fixed Management Fee (before any adjustment is made in accordance
with the Contract);

b)

Target Profit (as adjusted by Item 1.2 of this Appendix 1);

c)

Target Direct Costs (as adjusted by item 1.3 of this Appendix 1); and

d)

Fixed Equipment Fee (before any adjustment is made in accordance
with the Contract).”

539

In the Response, Origin submit:
“The Claimant is not entitled to any adjustment to the Fixed Management Fee
pursuant to clause 1.1 of Appendix 1 of the Special Conditions of Contract, as
the Adjusted Target Project Cost is less than 120% of the Target Project Cost.
This issue will be determined by the adjudicator’s assessment of the Adjusted
Target Direct Cost. Once this figure has been decided, the calculations
necessary to determine the adjustment, if any, to the Fixed Management Fee
are uncontroversial.”
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TARGET PROJECT COST – CV-001
540

In the Application Delco provide:
“In its Payment Schedule, Origin has purported to increase the Fixed
Management Fee by reference to Variation Order CV-001. There is no basis
under the Contract to make that adjustment.
Origin does not put forward any contractual basis for purporting to make this
adjustment. Accordingly, it may not now do so in its adjudication response.
Similarly, Origin purports to adjust the Target Direct Cost and Target Profit such
as to result in an artificially inflated Target Project Cost. Delco maintains that
there is no contractual basis for that purported adjustment. Given that Origin
has not articulated a contractual basis for that adjustment in its Payment
Schedule, it may not now do so in its adjudication response.
Accordingly, Delco respectfully submits that the Adjudicator should determine
that the Target Project Cost is $6,360,866.05, as stated in SCOC Appendix 2
and as calculated accordingly (sic) to SCOC Appendix 1, clause 1.5.1. Notably,
SCOC Appendix 1 Clause 1.5.1 which states that the Target Project Cost is to
be the total of the items mentioned “but before any adjustments are made to
any of the above in accordance with the Contract”.

541

In the Response Origin replies:
“The Claimant alleges that the Respondent has not put forward any contractual
basis for the adjustments to the Fixed Management Fee, the Target Profit and
the Target Direct Cost set out in CV-001.
This submission is wrong. The contractual basis for the adjustments are in CV001 itself. That document was physically included in Appendix 1 of the payment
schedule and was cross referenced as the reason for the adjustments.
The document speaks for itself as it clearly states that the adjustments made by
the Respondent were agreed between the parties as a variation to the Contract.
Further, the Claimant seeks to claim the entire $116,420.95 value of CV-001 as
an adjustment to the Target Direct Cost. On the face of the document, it is clear
the parties agreed the adjustment to the Target Actual Direct Cost was only
$95,727.46.

542

For the purposes of the adjudication, it is clear that there is no agreement between the
parties as to the adjustment to be made by CV-001. The Respondent asserts that CV001 itself is proof of the agreement of the parties. I find that assertion to be unfounded
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as it is clear, on the material before me, that the document has been unilaterally
produced and issued by the Respondent. I note in this respect that when the Contractor
has signed for receipt of the document the word ‘approved’ has been struck out.
543

The first page of the Claim sets out the amounts comprising the Target Project Cost as
they are set out in Appendix 2 of the Special Conditions of Contract.

544

When providing the Schedule, however, the Respondent has varied all of those
amounts, except the Fixed Equipment Fee component, with an explanation “Includes
Variation Order CV-01”

545

The Claim has clearly excluded those adjustments. I must therefore consider whether
the Contract permits an amendment in the way asserted by the Respondent.

546

Appendix 2 of the Special Conditions of Contract provides:
“Appendix 2 – Target Project Cost
Item

Value

1. Fixed Management Fee

$1,360,351.64

2. Target Profit

$282,705.16

3. Target Direct Costs

$4,407,654.26

4. Fixed Equipment Fee

$310,155.00

5. Target Project Cost (add items 1-4)

$6,360,866.06

6. Percentage profit

5%

7. Contingency included in Item 3.

Nil

8. Limit of liability for performance based
incentives
547

100% of Target Profit

(adjusted in accordance with the Contract)”

Clause 1.1 of Appendix 1 of the Special Conditions of Contract provides, inter alia:
‘The Contractor’s entitlement to payment of the Fixed Management Fee is as
follows:
(a)

If the Adjusted Target Project Cost is:
(i)

greater than 120% of the Target Project Cost, then the Fixed
Management Fee will be increased by the percentage above
120% (i.e. if the Adjusted Target Project Cost is 125% of the
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Target Project Cost, then the Contractor will be paid the Fixed
Management Fee plus an additional amount equal to 5% of the
Fixed Management Fee);
(ii)

less than or equal to 120% of the Target Project Cost, then the
Contractor will be paid the Fixed Management Fee.

(b)

The Fixed Management Fee shall not be adjusted other than as set out
in this clause.

548

Clause 1.1(b) makes it clear that no other adjustment may be made to the Fixed
Management Fee.

549

Clause 1.5.1 of Appendix 1 of the Special Conditions of Contract provides:
“The Target Project Cost shall be the total of the:
a)

Fixed Management Fee

b)

Target Profit

c)

Target Direct Costs

d)

Fixed Equipment Fee

but before any adjustments are made to any of the above [my emphasis] in
accordance with the Contract.”
550

Therefore the Target Project Cost is established at the outset of the Contract and is not
subject to any adjustment. In the case of this Contract, Appendix 2 provides that the
Target Project Cost is $6,360,866.06. To the extent that the Respondent asserts that
CV-001 varies the Target Project Cost, it is my view that the Respondent is incorrect.

551

For the purposes of all calculations under the Contract, I decide that the Target Project
Cost is $6,360,866.06.

ADJUSTMENT TO THE TARGET DIRECT COSTS
552

The other necessary component to calculate the adjustment to the Fixed Management
Fee is the Adjusted Target Project Cost.

553

However, to determine the Adjusted Target Project Cost it is first necessary to
determine the adjustment to be made to both the Target Profit and the Target Direct
Cost. The adjustment to be made to the Target Profit is also dependent upon the
adjustment made to the Target Direct Costs. I shall therefore now turn to consider the
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adjustment to the Target Direct Costs from which all further adjustments necessarily
flow.
554

The following table sets out the interaction between each of the defined elements in the
Contract which affect the consideration ultimately payable under the Contract:
Element

Adjustment by

Adjusted Element

“Fixed Management Fee”

% by which the “Adjusted
Target Project Cost” >
“Target Project Cost” x 120%

“Fixed Management
Fee” after adjustment

$1,360,351.64
Item 1 of Appendix 2
“Target Profit”
$282,705.16
Item 2 of Appendix 2
“Target Direct Costs”

Clause 1.1 of Appendix 1
“Percentage Profit” (5%) x
adjustment to “Target Direct
Costs”

“Target Profit” after
adjustment

Clause 1.2 of Appendix 1
Contract variations

$4,407,654.26
Item 3 of Appendix 2

Clause 1.3 of Appendix 1

“Actual Direct Costs”

As certified by the
Superintendent
Clause 1.3 of Appendix 1

“Fixed Equipment Fee”

Reduction in project duration

$310,155.00
Item 4 of Appendix 2

Clause 1.4 of Appendix 1

“Target Project Cost”

Increased by any adjustment
to the “Target Profit” and
“Target Direct Cost” only

[= “Fixed Management Fee” +
“Target Profit” + “Target Direct
Costs” + “Fixed Equipment
Fee”, (All BEFORE ANY
adjustment)]

“Fixed Equipment Fee”
after adjustment

“Adjusted Target Project
Cost”

Clause 1.5.2 of Appendix 1

$6,360,866.06
Clause 1.5.1 of Appendix 1
“Actual Project Cost”
[= “Fixed Management Fee”
after adjustment + “Target
Profit” after adjustment +
“Actual Direct Costs” + “Fixed
Equipment Fee” after
adjustment]

+ Performance Based
Incentives

Contractor’s
Remuneration

Clause 3 of Appendix 1

Clause 2 of Appendix 1

Clause 1.6 of Appendix 1

555

In the Schedule, Origin asserts:
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“The Principal rejects the Contractor’s calculation of the Adjusted Target Direct
Cost.
The importance of the calculation of the Adjusted Target direct Cost is
explained in Annexure B to this Appendix.
In its Payment Claim, the Contractor claims that the Adjusted Target Direct Cost
equals precisely the Actual Direct Costs.
The Contract does not provide that the Adjusted Direct Cost is to be calculated
in this manner.
Clause 1.3 provides that the Target Direct Cost is adjusted only for:
1.

valuations under clause 40.5 of the General Conditions of Contract for a
latent condition pursuant to clause 12 of the General Conditions;

2.

costs payable under clause 36 of the General Conditions of Contract;

3.

variations valued under clause 40.5 of the General Conditions of
Contract; and

4.

any other valuations required pursuant to clause 40.5 of the General
Conditions of Contract.

Unless the Contractor can establish it is entitled to additional payment under
any of the bases listed in items 1 to 4 above, it is not entitled to an adjustment
to the Target Direct Cost.
The Contractor’s substantiation for the Adjusted Target Direct Cost is contained
in Schedule 8 of its claim.
The Principal’s calculation of the Adjusted Target Direct Cost and its response
to the Contractor’s material in Schedule 8 are contained in the Adjusted Target
Direct Cost Summary, which is Annexure A to this Appendix 1.
It is important to note that this aspect of the dispute does not affect the
Contractor’s entitlement to payment for the Actual Direct Costs for the work it
undertook. Regardless of the value of the Adjusted Target Direct Cost, the
Contractor is still paid its approved Actual Direct Costs. This dispute therefore
related only to:
1.

whether the Contractor is entitled to be paid higher amounts for the
Fixed Management Fee and Target Profit; and

2.

the appropriate level of Cost Overrun deductions.
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This is further explained in Annexure B to this Appendix 1.”
and
“The importance of the value of the Adjustment to the Target Direct Cost is
outline below.
Pursuant to Appendix 1 of the Special Conditions of Contract, the Contractor is
entitled to be paid its Actual Direct Costs in accordance with the terms of the
Contract. In addition to these reimbursable costs, the Contractor is entitled to
be paid:
1.

The Fixed Management Fee.

The Fixed Management Fee covers all costs listed clause (sic) 1.1 of Appendix
1 of the Special Conditions of Contract.
This fee can be adjusted if the Adjusted Target Project Cost exceeds 120% of
the original Target Project Cost. However, the Fixed Management Fee is only
adjusted by the percentage over 120% by which the Adjusted Target Project
Cost exceeds the original Target Project Cost.
2.

The Fixed Equipment Fee.

The Fixed Equipment Fee covers the cost of all equipment listed in the Fixed
Equipment Fee Schedule in Appendix 3 of the Special Conditions of Contract.
The Fixed Equipment Fee can only be adjusted downwards and only then if the
project takes less than the scheduled duration. The schedule duration was
exceeded, so there can be no adjustment to the Fixed Equipment Fee.
The Contractor and the Principal agree on this issue.
3.

The Target Profit (as adjusted).

Clause 1.2 of Appendix 1 of the Special Conditions of Contract states that the
Target Profit is adjusted by 5% of any adjustments to the Target Direct Cost of
valuations under clause 40.5 of the General Conditions of Contract.
There is no entitlement to an adjustment to the Target Profit for adjustments to
the Target Direct Cost for delay costs pursuant to Clause 36 of the General
Conditions. This point is academic in this case, as the Contractor is not entitled
any (sic) delay costs pursuant to Clause 36.
4.

Performance Based Incentives.
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The Contractor is entitled to various incentive based on performance.
Clause 3.1 of Appendix 1 of the Special Conditions of Contract provides that the
Contractor is entitled to be paid a bonus if the Actual Project Cost is less than
the Adjusted Target Project Cost. The bonus is 50% of the difference.
Clause 3.2 of Appendix 1 of the Special Conditions of Contract provides that the
Contractor suffers a deduction from its payments if the Actual Project Cost
exceeds the Adjusted Target Project Cost. This Overrun deduction is 30% of
the difference.
The parties agree that clause 3.1 does not apply. The parties disagree as to
the quantum of the Cost Overrun deduction to be made pursuant to clause 3.2
of Appendix 1.
As can be seen from this summary:
1.

adjustments to the Target Direct Cost (so far as they relate to variations)
directly affect the Target Profit; and

2.

the Fixed Management Fee and the Cost Overruns deduction are
potentially affected by adjustments to the Target Project Cost.

The Contractor claims its Adjusted Target Project Cost is $10,386,962.92.
The Principal calculates the Adjusted Target Project Cost is $6,735,867.22.
The principal reason for the difference in these figures is the parties’ different
valuations of the Adjusted Target Direct Cost.
Thus in this case, the value of the Adjusted Target Direct Cost also determines:
1.

whether there is to be an adjustment to the Fixed Management Fee,
and if so, the quantum of that adjustment; and

2.
556

the quantum of the Costs Overrun deduction.”

In the Application, Delco asserts:
”The second issue is determining the amount of the Adjusted Target Project
Cost. The Adjusted Target Project Cost, as calculated in accordance with
SCOC Appendix 1 Clause 1.5.2 is intended solely to calculate Delco’s
entitlement to additions to the Fixed Management Fee for additional work.
The Fixed Management Fee payable to Delco remains fixed if the Adjusted
Target Project Cost does not exceed 120% of the target project cost. In other
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words, the commercial intention of the contract was that Delco would absorb the
management cost associated with small adjustments to the work but if those
adjustments grew by more then (sic) 20%, Delco was entitled to be
compensated given the likelihood that such an increase in work would require a
higher level and longer period of management attendance.
In summary, Delco says that the Adjusted Target Project Cost increased by
more than 20% because of extra work and delays for which Origin is reasonable
(sic). In relation to the delays, Delco notes that:
(1)

there were substantial and critical delays in January 2005 due to rain in
December 2004;

(2)

there was a strike caused by Origin;

(3)

Origin was slow in delivering pipe sections; and

(4)

Delco was delayed by right of way restrictions.

Those issues are all addressed in the report that is included in Delco’s payment
claim.
That requires the adjudicator to calculate (in addition to the issue considered at
Part G.3 above) the following:
(1)

The adjustment to Target Profit; and

(2)

The adjustment to Target Direct Costs.

The calculation of the Target Profit as adjusted is addressed at Part H below.
In relation to the adjustment to Target Direct Costs:
(1)

Delco claims adjustments to the Target Direct Costs (as set out in the
Target Direct Cost Summary in the Payment Claim), by reference to the
values determined under clause 40.5 and 36, pursuant to clause 1.3 of
SCOC Appendix 1; and

(2)

The basis for those adjustments are addressed in Delco’s Report on
Project Costs, as also included in the payment claim.
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Target Project Cost
1

Fixed Management Fee

2

Fixed Equipment Fee

3

Target Direct Cost

4

Target Profit

5

TARGET PROJECT COST

$

Notes

1,360,351.64
310,155.00
4,407,654.26
282,705.16
6,360,866.06

Adjusted Target Project Cost
6

Fixed Management Fee

7

Fixed Equipment Fee

8

Target Direct Cost

9

Target Profit

10

ADJUSTED TARGET PROJECT COST

11

Increase from Original

12

Additional % FMF

1,360,351.64
310,155.00
7,845,627.51

As adjusted

454,603.82

As adjusted

9,970,737.97
156.75%
36.75%

Being 10 less 5
Being 11 less 120%

Actual Project Cost
13

Fixed Management Fee

1,360,351.64

14

Additional FMF

499,946.43

Being 13 x 136.75% (Item 12)

15

Adjusted Target Profit

454,603.82

Calculated at 9

16

Actual Direct Costs

17

Fixed Equipment Fee

7,845,627.51
310,155.00
10,470,684.40

and
“The Target Direct Cost
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Delco claims adjustments to the Target Direct Costs (as provided in SCOC
Appendix 1 for the purpose of calculating profit) as set out in the Target Direct
Cost Summary in the Payment Claim.
The bases for those adjustments are addressed in Delco’s Report on Project
Costs, as also included in the payment claim. In addition, Delco makes the
following submissions:
(1)

It is irrelevant whether disruption costs have been paid as part of Actual
Direct Costs. That is a separate matter to the calculation of the
adjustment to Target Profit.

(2)

The adjudicator should be satisfied that, by reason of SCOC Appendix 1
and (sic) there is, in-principle, a contractual entitlement to adjustment to
the Target Profit by reason of valuations of variations and delay costs.
While Delco is not actually paid the amounts valued under those clause
(sic), it is clear that the intention of the parties ascertained from the
Contract is that those figures are to be valued for the purpose of
adjusting the Target Direct Costs and, therefore, the Target Profit. That
is not in issue on the payment schedule.

(3)

SCOC Appendix 1 is merely a mechanism for calculation of valuations.
Its operation is not expressed to be conditional on compliance with other
parts of the general conditions of contract.

(4)

There is a substantial dispute between the parties as to Origin’s liability
in respect of both valuations for variations and delay costs. It is not the
role of the adjudicator to determine that dispute, including:
•

Carrying out an exhaustive analysis of the manner in which the
parties administered the contract, including questions of waiver
and estoppel;

•

Considering whether, in failing and refusing to issue site
instructions, Origin has breached the contract and now seeks to
benefit from its own breach, contrary to the principle set out at
Schedule 2 to this Application;

•

Considering whether the Superintendent was obliged to exercise
his discretion in favour of Delco, as contained in GCOC clause
35.5 of the Contract to issue extensions of time.

(5)

It is respectfully submitted that that is not the adjudicator’s function
under the Act. Rather, the adjudicator’s function is to make an
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assessment of the value of the payment claim on an interim basis by
reference to the formulae set out in SCOC Appendix 1.”
557

In the Response, Origin assert:
“Target Direct Cost
This section actually deals with the Adjusted Target Direct Cost, not the Actual
Direct Cost.
As outlined in the introductory section above headed “Main Issues in Dispute”,
the value of the Adjusted Target Cost is one of only two issues in dispute
between the parties.
In Appendix 1 and 2 of the payment schedule (in volume 5 of the adjudication
application), the Respondent goes to considerable lengths to explain the
fundamental flaws in the Claimant’s valuation of the Adjusted Target Direct
Cost.
The adjudicator must take into account that fact that that the Claimant does not
in any way dispute the Respondent’s contentions in this respect. Particularly,
the Claimant does not dispute that it has no contractual entitlement to:
1.

delay costs (claimed in the payment claim as item X-003 in the Target
Direct Cost Summary); or

2.

a clause 40.5 valuation for the invoices claimed by the Claimant in the
payment claim as item X-005 in the Target Direct Cost Summary.

The adjudicator can therefore only conclude that the Respondent (sic) has
conceded these issues. Further, the adjudicator has no other information that
would allow him to independently conclude that the Claimant has any
contractual entitlement to delay costs claimed in item X-003 or to a clause 40.5
valuation for the item X-005 invoices.
Therefore, the Claimant’s entire claims for X-003 delay costs and item X-005
invoices relies solely on the flawed argument that it need not have a contractual
entitlement for delay costs or a clause 40.5 valuation to establish an entitlement
to an adjustment to the Target Direct Cost.
As stated in the previous section of this adjudication response, s13(a) of the Act
requires the adjudicator to calculate the amount of the progress payment in
accordance with the Contract. Appendix 1 of the Special Conditions of Contract
clearly requires that a progress payment is only to contain adjustments to the
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Target Direct Cost if the Claimant has established a contractual entitlement to a
variation claim pursuant to clause 40 of the Contractor or delay costs pursuant
to clause 36 of the Contract.
As the Claimant effectively concedes it has no contractual entitlement to delay
costs for item X-003 and no entitlement to a clause 40.5 valuation for the item
X-005 invoices, the adjudicator cannot include in its valuation of the payment
claim any adjustment of the Target Direct Cost for delay costs or the X-005
invoices.
In subparagraph 169(3) of the adjudication application, the Claimant states the
operation of Appendix 1 of the Special Conditions of Contract is not conditional
on compliance with other parts of the General Conditions. This is patently
wrong. Clause 1.3 of the Appendix 1 of the Special Conditions of Contract
clearly provides that adjustments can only be made to the Target Direct Cost if
the Claimant has a contractual entitlement:
1.

to delay costs pursuant to clause 36 of the General Conditions of
Contract (and clause 36 states the Claimant is only entitled to delay
costs if an extension of time has been granted pursuant to clause 35.5
for a cause for which the Respondent is responsible); to

2.

to a valuation pursuant to clause 40.5 for a Variation.

The Claimant’s proposition requires the adjudicator to conclude that clause 40
and clause 36 can be used to value extra work without a contractual entitlement
to delay costs or a payment for a variation. This is wrong. If there is no
Variation, clause 40.5 simply does not operate. If no extension of time has
been claimed and granted for a delay caused by the Respondent, clause 36
simply does not operate.
In subparagraph 169(4) of the adjudication application the Claimant wrongly
suggests that the parties are only in dispute as to the valuation of variations and
delay costs. This is not just a question of valuations. In Appendix 2 to the
payment schedule (in volume 5 of the adjudication application), the Respondent
sets out clearly that there are no variations or delays that entitle the Claimant to
any adjustment to the Target Direct Cost (other than those adjustments listed
and valued at $246,266.87 in Appendix 1 of the payment schedule).
The Claimant also states that it is not the adjudicator’s role to decide whether:
1.

waiver and estoppel apply;
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2.

the Respondent has breached the Contract in failing to issue site
directions; or

3.

the Superintendent was obliged to issue extensions of time despite the
fact the Claimant seems to concede it has not complied with clause 35.5
of the Contract.

This is a disingenuous submission because:
1.

The Respondent’s payment claim relies only on clauses 40.5 and 36 of
the Contract (see the Target Direct Cost Summary in the payment claim
- volume 2 of the adjudication application), it does not rely upon waiver,
estoppel, breach of contract or some allegation that extensions of time
should be granted despite the Claimant’s failure to comply with clause
35.5. These new issues raised by the Claimant for the first time in the
adjudication application are new bases of claim.

2.

S24(4) of the Act prevents the Respondent from responding to such
claims raised for the first time in the adjudication application, thus it
would be a breach of natural justice for the adjudicator to consider such
claims now.

3.

The Claimant does not even attempt to outline the bases of any claims
relying on waiver, estoppel, breach of contract or an entitlement to claim
extensions of time. The Claimant raises them now to try to confuse the
limited issues the adjudicator is permitted to consider.

4.

If the Claimant wished to rely on such different bases of claim, it was
obliged to raise them in the payment claim.

Continuing this flawed line of reasoning, in paragraph 169(5) of the adjudication
application, the Claimant submits it is not the adjudicator’s function to assess
whether the Claimant is entitled to extensions of time or variations. With
respect, this is simply wrong. Clause 13(a) of the Act requires the adjudicator to
value the payment claim in accordance with the terms of the Contract. Appendix
1 of the Special Conditions clearly states that the Claimant is only entitled to
claim an adjustment to the Target Direct Cost if the Claimant is entitled to delay
costs pursuant to clause 36 or to have a variation valued pursuant to clause
40.5.
This means that it is the adjudicator’s function to consider if the Claimant has
any such entitlements. The uncontested submissions of the Respondent in
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Appendix 2 to the payment schedule (in volume 5 of the adjudication
application) show that the Claimant has no such entitlements.
If the Claimant’s submission was correct, then it would be entitled to
adjustments for delay costs and variation costs without any consideration of
whether the Claimant is even entitled to any such costs. This is patently wrong.
As the Claimant points out, this is only an interim decision. If the Claimant
wishes to rely on the arguments it now raises, it is entitled to do so in other
forums.’
and
As to the Adjusted Target Direct Cost, the Respondent explains in detail in
Appendices I and 2 in the payment schedule (in volume 5 of the adjudication
application) why it says the Claimant’s valuation of the Adjusted Target Direct
Cost is fundamentally misconceived. Particularly, clause 1.3 of Appendix 1 of
the Special Conditions of Contract relevantly provides that the Target Direct
Cost is only to be adjusted if the Claimant is entitled to a valuation pursuant to
clause 40.5 for a variation or if the Claimant is entitled to delay costs under
clause 36 of the General Conditions of Contract.
The Claimant initially conceded this point in its Target Direct Cost Summary
attached to its payment claim (in volume 2 of the adjudication application),
which clearly states that all adjustments to the Target Direct Cost are claimed
by the Claimant on the basis that the relevant item is either a variation to the
Contract or a delay cost claimable pursuant to clause 36 of the Contract. The
payment claim did not contain anything to support the Claimant’s assertion that
it had:
1.

a contractual entitlement to delay costs claimed as item X-003 in the
Target Direct Cost Summary in the payment claim; or

2.

a contractual entitlement to variation claims for the invoices claimed by
the Claimant in the payment claim as item X-005 in the Target Direct
Cost Summary.

Appendices 1 and 2 of the payment schedule demonstrate that the Claimant
does not have any contractual entitlement to the delay costs (claimed in item X003 of the Target Direct Cost Summary) under clause 36 or to valuations
pursuant to clause 40.5 for the invoices claimed in item X-005 of the Target
Direct Cost Summary. In its adjudication application, on these vital issues, the
Claimant:
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1.

does not dispute in anyway the Respondent’s position that the Claimant
has no contractual entitlement to item X-003 delay costs or to clause
40.5 valuations for the item X-005 invoices; and

2.

in sections G.4 and H.3 of its adjudication application, relies on a new
and completely unsustainable argument that ignores the clear wording
of clause 1.3 of Appendix 1 of the Special Conditions of Contract (this
issue is discussed in detail in the responses below to sections G.4 and
H.3 of the adjudication application).

A large part of the dispute therefore revolves around this issue and it is
instructive to note how little the Claimant can say in its adjudication application
to support this significant component of its claim.”
558

I therefore now consider each of the disputed project variation claims to determine the
adjustment which should be made to the Target Project Cost.

VARIATION CLAIMS
559

The documents which I have been provided include only volume 1 of 5 volumes of
Contract Documents. I have not been provided with much of the contract
documentation including drawings, specifications and management plans. The
information available to me in my assessment of the variation claims has been limited to
the parties’ submissions, the Contract and the documents (such as invoices) that have
been provided to me.

560

One essential question is whether the Claimant is able to recover additional costs
associated with plant and labour already included in either the Fixed Management Fee
or the Fixed Equipment Fee. The Claimant has identified such costs on the basis of the
application of an hourly rate.

561

The Fixed Equipment Fee is a fee paid to the Claimant to make available for use all
equipment included in the schedule to which the Fixed Equipment Fee relates. Those
vehicles are to be made available for use ‘on the project’. The Contract provides for the
issue of variations therefore, in making the equipment available for use on the project
that must include making the vehicles available for use for any variations within that fee.

562

Furthermore, the contractual provision for adjustment of the Fixed Equipment Fee only
provides for a reduction in the fee, that reduction being applicable if the project duration
is shortened. It therefore follows that the Fixed Equipment Fee is a time rather than
work based fee for all work on the project. It does not necessarily follow that because of
the issue of a variation requiring additional work that the Claimant is entitled to any
additional payment for the Fixed Equipment Fee, indeed the adjustment provision
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provides no such entitlement. In this respect, I accept the submissions of the
Respondent and I therefore reject the Claimant’s claim for hourly rates for Fixed Fee
Equipment to the extent that the Claimant has sought additional payment for
undertaking variation work.
563

The Fixed Management Fee is a fee paid to the Claimant to recover the cost of its
overheads and related costs, such as management and senior supervisory staff and
facilities etc. The Contract provides for that fee to be adjusted if the Target Project Cost
increase by more then 20%, with any increase in the Target Project Cost directly related
to contract variations. As the Fixed Management Fee is specifically increased in
response to variations, it follows that the recovery of any costs associated with those
variations is made by way of that adjustment. It would be wrong, therefore, when
valuing a variation to make allowance for items included in the Fixed Management Fee.

564

The provision giving rise to adjustments to the Target Project Cost is Clause 40.5. That
clause has been specifically varied in the Part B of the Annexure to the General
Conditions of Contract. The parties have also amended Clause 40.5(f) of the General
Condition of Contract which now provides:
” unless otherwise provided under the Contract, if the valuation relates to extra
costs incurred by the Contractor for delay or disruption, the valuation shall not
include an amount for Fixed Management Fee or profit.”

565

It is my view that the proper valuation of additional work should make no allowance for
Fixed Management Fee items as such items are directly recoverable by the appropriate
adjustment to that fee. In this respect, I accept the submissions of the Respondent.

566

In the Schedule, Origin reply to each of the variation claims proposed by Delco, I will
now deal with each of those individual variation claims

S-008, S-012, S-013, S-014, S-017, S-024, S-030 and RFI-009
567

The parties are agreed on the value of these variations as follows:
S-008

$436.36

S-012

$10,800.00

S-013

$4,769.34

S-014

11,379.67

S-017

$3,324.00

S-024

-$8,737.00
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S-030

$1,060.70

RFI-009

$32,970.00

TOTAL

$56,003.07

I therefore decide the valuation of S-008, S-012, S-013, S-014, S-017, S-024, S-030
and RFI-009 in the amount of $56,003.07
To Target Direct Cost Adjustment Collection:

$56,003.07

Claimed:

$341.93

S-011

568

$1,474.78

Scheduled:

In the Claim, Delco make a claim for a Site Instruction “Hire truck & crane to load out
Naprock coated linepipe pipe from Roma store” and provide a copy of the instruction
and supporting material for its claim which includes a plant and labour allocation and
invoice for the crane hire.

569

In the Schedule, Origin asserts:
“The only supporting documentation consists of unsigned and unverified
timesheets. The 10 hours of labour claimed is excessive to unload 2 pieces of
pipe.
Reasonable estimate of 3 hours is allowed for labour.
The Contractor also claims for the use of the following equipment:
(a)

a prime move plus trailer; and

(b)

a Franna crane.

A prime mover plus trailer and a Franna crane are specifically listed in the Fixed
Equipment Fee schedule in Appendix 3 of the Special Conditions of Contract.
The crane the subject of this claim was hired in by the Contractor and is a
different crane to the crane provided in accordance with the FEF schedule.
However, no explanation is given as to why the FEF crane was not used.
The prime mover and trailer claimed are the prime mover and trailed (sic)
identified in the FEF schedule, so the costs of that equipment are covered by
the FEF.
Accordingly, the cost of this equipment is rejected.
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The Principal has allowed an amount for fuel for the prime mover and the crane,
as the Principal accepts that fuel for FEF equipment is a Direct Cost.”
570

The Respondent provided a full dissection of its valuation of the work in the early
submissions. No further submissions are made in the Application or the Response. The
Respondent has issued a Site Instruction and made a payment. From that I infer that
the entitlement to make a claim is not in question and only the quantum of that claim
remains to be resolved.

571

The Respondent has identified all of the equipment claimed as Fixed Equipment Fee
equipment. A review of the Fixed Equipment Fee schedule included in Appendix 3 of
the Special Conditions of Contract supports the Respondent’s view that the equipment
identified is included in the Fixed Equipment Fee. As the Claimant has already
recovered the Fixed Equipment Fee, I do not consider that it is entitled to additional
payment for equipment included in the fee already paid.

572

However, in relation to the Franna crane, the Claimant has provided a tax invoice in the
amount of $120.00 for a one hour hire. In light of this invoice I consider that it is likely
that this is additional equipment to that in the Fixed Equipment Fee Schedule. The
Respondent has conceded that the Fixed Equipment Fee scheduled Franna was also
on site. I therefore decide to allow this claim.

573

The Respondent has made fuel allowances for all equipment and provided a reason for
the reduction in the labour hours. The Claimant claimed for ten hours labour which the
Respondent says should be reduced to three hours on the basis that the hours claimed
were excessive. In this respect I note that the invoice the Claimant has provided for the
Crane is for one hour and that the Claimant has failed to make any further submissions
in regard to the reasonable labour hours.

574

On balance, with the exception of the Franna crane, I prefer the Respondent’s
valuation. Therefore, I decide that the valuation of this claim is $461.93 ($341.93 +
$120.00).
To Target Direct Cost Adjustment Collection:

$461.93

S-016
Claimed:
575

$106,689.10

Scheduled:

$31,491.00

In the Claim, Delco make a claim for a Site Instruction “As Built survey” and provide a
copy of the instruction and supporting material for its claim which includes a plant and
labour allocation.

576

In the Schedule, Origin asserts:
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“No timesheets provided at all to substantiate the claim for labour.
Costs claimed are manifestly excessive. The as built survey was performed
during the lowering in of the pipe. The Contract already had a survey crew on
site to undertake the clear and grade survey, centre line survey, bending, road
crossings and cathodic protection surveys.
Most of the time spent on the as-built survey would otherwise have been idle
time for the Contractor’s crew. That is, this additional survey work merely
resulted in a greater utilisation of an existing crew.
In the Principal’s view, the Contractor has claimed all survey costs for the whole
project for the relatively minor additional amount of as-built survey work.
Indeed, the Contractor has claimed survey time under this head of claim for
periods when no pipe was being lowered in, which means no as-built survey
was being conducted.
Further, a significant portion of the labour costs claimed are for Bruce
McDonough. Mr McDonough was claimed by the Contractor as a Senior
Supervisor (Survey). The Fixed Management Fee Schedule in Appendix 3 in
the Special Conditions of Contract lists Senior Supervisors as being included in
the FMF, which means Mr McDonough was covered by the Fixed Management
Fee.
Further, the weekly timesheets in schedules 1 to 6 of the Contractor’s claim,
under the heading “Fixed Management Fee” confirms that Mr McDonough was
provided by the Contractor as part of the Fixed Management Fee.
The details in Schedule 8 of the Contractor’s claim shows that the Contractor
includes in this claim the cost of providing a vehicle for Mr McDonough. This
vehicle is clearly included in the FMF, as clause 1.1. of the Special Conditions
of Contract specifically states that site vehicles for members of the Contractor’s
management team are included in the FMF. The timesheets specifically list Mr
McDonough’s car as being included in the FMF.
However, the Principal acknowledges that extra work was required to undertake
the as-built survey and therefore allows a reasonable sum for that work.”
577

The Respondent provided a full dissection of its valuation of the work in the early
submissions. However, no further submissions were made in the Application or the
Response. The Respondent has issued a Site Instruction and made a payment. From
that I infer that the entitlement to make a claim is not in question and only the quantum
of that claim remains to be resolved.
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578

A review of the available documentation supports the Respondent’s view. The Claimant
has claimed $43,497 for code “xsuper4, Construction Manager”. That code appears in
the Claimant’s Target Cost Estimate, “Job 9000, Fixed Management Fee”. As this is
included in the Fixed Management Fee, I find that the Claimant is not entitled to
additionally claim these costs.

579

The user of the light vehicle claimed is unable to be clearly ascertained. The Claimant’s
Target Cost Estimate identifies a vehicle allowance for both the “xsuper4 Construction
Manager” and the “Survey Crew”. At the outset of the claim the light vehicle hours
claimed match the hours claimed for “xsuper4”, those hours claimed being in excess of
the hours claimed for the Survey Crew. However, later in the claim the light vehicle
hours claimed match the hours claimed for the “Survey Crew”, while no claim is
included for the Construction Manager. However as the vast majority of the hours
claimed match the hours for the Construction Manager, he is in my view the likely user
for the majority of the claim. The amount claimed for the vehicle, excluding fuel, is
$5,638.50. It follows that the vast majority of that cost is likely to be associated with the
Construction Manager’s use, and is therefore already included, along with the cost of
the Construction Manager, as part of the Fixed Management Fee.

580

The Claimant has not provided any response to the Respondent’s assertion that the
hours claimed are excessive, nor any explanation to justify or substantiate the hours
claimed. The Claimant has failed to identify where the hours involved in the other work
identified by the Respondent are separately claimed.

581

On balance, I prefer the Respondent’s valuation. Therefore, I decide that the valuation
of this claim is $31,491.00.
To Target Direct Cost Adjustment Collection:

$31,491.00

Claimed:

$1,870.00

S-018

582

$2,120.00

Scheduled:

In the Claim, Delco make a claim for “Supply 150m x 4m geofabric” and provide a copy
of the instruction and supporting material for its claim which includes a plant and labour
allocation an invoice for the supply of the geofabric but there is no invoice provided for
its delivery.

583

In the Schedule, Origin asserts:
“Additional Freight component deleted. No substantiation provided for freight
cost.”
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584

The Respondent provided a full breakdown of its valuation of the work in the Schedule.
No further submissions are made in the Application or the Response. The Respondent
has issued a Site Instruction and made a payment. From that I infer that the entitlement
to make a claim is not in question and only the quantum of that claim remains to be
resolved.

585

Clause 40.5(c) requires that, in circumstances where there is no applicable item in a Bill
of Quantities, then reasonable rates or prices shall be used in any valuation made.
Clause 40.5 is not a payment clause; it does not require that invoices be provided to
establish a valuation as is required, under the Contract, for claiming payment.

586

I note from my review of the actual direct cost invoices that freight costs are regularly
applicable on this project. I am satisfied that the Claimant is entitled under the Contract
to recover freight costs and I consider that the allowance made by the Claimant
appears reasonable.

587

I therefore decide that the valuation of this work is $2,120.00.
To Target Direct Cost Adjustment Collection:

$2,120.00

S-019 and S-031
Claimed:
588

$20,169.79

Scheduled:

$15,087.10

In the Claim, Delco make a claim for “Pre tested pipe requirements” providing a copy of
the instruction and its supporting material for its claim which includes a plant and labour
allocation.

589

In the Schedule, Origin assert:
“No timesheets provided at all to substantiate claim for labour. Despite this,
mostly labour costs have been approved.
The Contractor also claims for the use of the following equipment:
(a)

a prime move plus trailer;

(b)

a Franna crane; and

(c)

Hiab truck.

All of this equipment is specifically listed in the Fixed Equipment Fee schedule
in Appendix 3 of the Special Conditions of Contract, so the costs of this
equipment are covered by the FEF.
Accordingly, the costs of this equipment is rejected.
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The Principal has allowed an amount for fuel for the FEF equipment, as the
Principal accepts that fuel for FEF equipment is a Direct Cost.”
590

The Respondent provided a full breakdown of its valuation of the work in the Schedule.
No further submissions are made in the Application or the Response. The Respondent
has issued a Site Instruction and made a payment. From that I infer that the entitlement
to make a claim is not in question and only the quantum of that claim remains to be
resolved.

591

The Respondent has identified all of the equipment claimed as Fixed Equipment Fee
equipment. A review of the Fixed Equipment Fee schedule included in Appendix 3 of
the Special Conditions of Contract supports the Respondent’s view that the equipment
identified is included in the Fixed Equipment Fee. As the Claimant has already
recovered the Fixed Equipment Fee, I do not consider that it is entitled to additional
payment for equipment included in the fee already paid.

592

The Claimant has not provided any tax invoices for the equipment claimed which would
establish that the claim related to additional equipment to that included in the Fixed
Equipment Fee Schedule. The Respondent has allowed an amount for fuel which is not
included with the Fixed Equipment Fee equipment.

593

Both parties have also dealt with part of the costs associated with S-031 in this
submission.

594

With regard to S-031, In the Schedule, Origin assert:
“The only supporting documentation for labour costs consists of unsigned and
unverified timesheets.
The Principal contends that this work was never undertaken. Valued at Nil.”

595

The Claimant has not provided any response to the Respondent’s assertion that the
work was not done and I have no material before me which would enable me to
establish that it has. I therefore prefer the Respondent’s submission in regard to costs
associated with S-031 and reject the Claimant’s claim for these costs.

596

S-031 is titled “Internal protection of pre tested pipe”. The Respondent has in its
schedule adjusted the Claimant’s schedule by not making any allowance against the
Items headed “Paint & Internal Protection”. It appears to me a reasonable inference that
the costs associated with S-031 are those identified by the Respondent in the
Claimant’s schedule under the heading “Paint & Internal Protection”

597

On balance, I prefer the Respondent’s valuation of this claim and I decide that the
valuation of this claim is $15,087.10.
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To Target Direct Cost Adjustment Collection:

$15,087.10

Claimed:

$0.00

S-020

598

$1,179.39

Scheduled:

In the Claim, Delco make a claim for “Supply and freight primer to site” and provide a
copy of the instruction and its supporting material for its claim which includes an invoice
for freight but not an invoice for the primer.

599

In the Schedule, Origin assert:
“This primer the subject of the claim was never delivered to site.
SI 20 asks the Contractor to supply 100 litres of primer. The freight invoice
used to support the claim refers to the freight of a 200 litre drum (with
unspecified contents) with a pump. Clearly this invoice is for something
completely different.
Valued at Nil.”

600

The Respondent provided a full breakdown of its valuation of the work in the early
submissions. No further submissions are made in the Application or the Response. The
Respondent has issued a Site Instruction but not made any payment. As a Site
instruction has been issued, I infer that the entitlement to make a claim is not in
question and only the quantum of that claim remains to be resolved.

601

The Respondent has asserted that the primer was never delivered and that the freight
invoice does not relate to the primer ordered as 100 litres was ordered and the
consignment note is for a 200 litre drum with pump.

602

Review of the material supports the Respondent’s position. If the Claimant had provided
an invoice for the primer an allowance for freight would be appropriate however the
Respondent asserts this material was not provided and the Claimant has not provided
any material to establish that it has.

603

In the absence of material to substantiate the Claimant’s claim, I reject the Claimant’s
claim and I decide that the valuation of this claim is $0.00.
To Target Direct Cost Adjustment Collection:

$0.00

S-026
Claimed:

$9,086.34
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604

In the Claim, Delco make a claim for “Water supply pipline for hydrotesting”. The
Claimant provides a copy of the instruction and supporting material for its claim which
includes a plant and labour allocation.

605

In the Schedule, Origin asserts:
“The only supporting documentation for labour costs consist of unsigned and
unverified timesheets. Reasonable labour costs have been estimated.
The Contractor also claims for the use of the following equipment:
(a)

Side boom 561;

(b)

A Franna crane; and

(c)

Generator.

All of this equipment is specifically listed in the Fixed Equipment Fee schedule
in Appendix 3 of the Special Conditions of Contract, so the costs of this
equipment is covered by the FEF.
Accordingly, the costs of this equipment is rejected.
The Principal has allowed an amount for fuel for the FEF equipment, as the
Principal accepts that fuel for FEF equipment is a Direct Cost.”
606

The Respondent provided a full dissection of its valuation of the work in the early
submissions. No further submissions are made in the Application or the Response. The
Respondent has issued a Site Instruction and made a payment. From that I infer that
the entitlement to make a claim is not in question and only the quantum of that claim
remains to be resolved.

607

The Respondent has identified all of the equipment claimed as Fixed Equipment Fee
equipment. A review of the Fixed Equipment Fee schedule included in Appendix 3 of
the Special Conditions of Contract supports the Respondent’s view that the equipment
identified is included in the Fixed Equipment Fee. As the Claimant has already
recovered the Fixed Equipment Fee, I do not consider that it is entitled to additional
payment for equipment included in the fee already paid.

608

The Claimant has not provided any tax invoices for the equipment claimed which would
establish that it was likely to be additional equipment to that in the Fixed Equipment Fee
Schedule. The Respondent has allowed an amount for fuel which is not included with
the Fixed Equipment Fee equipment.
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609

With regard to the labour costs, both parties have provided competing assessments of
what is reasonable. I have no information available to me which would assist me in
deciding which of the two assessments was more reasonable.

610

Clause 40.5(c) requires that, where there is no applicable item in a Bill of Quantities,
reasonable rates or prices are to be used in any valuation. Clause 40.5 is not a
payment clause and it does not require that signed timesheets be provided to make a
valuation.

611

The Respondent has failed to provide any other reason for the reduction in the labour
hours claimed. The Act requires that if not proposing to pay the full amount of the claim
the Respondent must provide reasons. I am not satisfied that the Respondent has
provided valid or sufficient reason for non payment of this item of the claim.

612

Therefore, on balance, I prefer the Claimant’s valuation with the exception of the
identified Fixed Equipment Fee equipment. That is:
Claimant’s claim

$9,086.34

Less internal plant
TOTAL
613

$604.00
$8,482.34

Therefore, I decide that the valuation of this claim is $8,482.34.
To Target Direct Cost Adjustment Collection:

$8,482.34

S-031
Claimed:
614

$2,000.00

Scheduled:

$0.00

In the Claim, Delco makes a claim for “Internal protection of pre tested pipe” providing a
copy of the instruction.

615

In the Schedule, Origin asserts:
“The only supporting documentation for labour costs consists of unsigned and
unverified timesheets.
The Principal contends that this work was never undertaken. Valued at Nil.”

616

No further submissions are made in the Application or the Response. The Respondent
has issued a Site Instruction for this work. From that I infer that the entitlement to make
a claim is not in question and only the quantum of that claim remains to be resolved.
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617

The labour component of this claim was decided in S-019 and is not included in the
Claimant’s claim under this head of claim. The amount claimed is simply identified as
“Sundry Items / Office Overheads $2,000.00”. From that description I am unable to
determine what the claim is for.

618

The Respondent has asserted that “this work was never undertaken” as its reason for
non-payment. The Claimant has left that assertion unanswered and I have no material
before me which would enable me to establish that the work was undertaken.

619

In the absence of any material from the Claimant which might substantiate the claim, I
prefer the Respondent’s submission. Therefore, I decide that the valuation of this claim
is $0.00.
To Target Direct Cost Adjustment Collection:

$0.00

RFI-002
Claimed:
620

$115,566.26

Scheduled:

$56,857.50

In the Claim, Delco make a claim for supply and installation of foam pillows and provide
a copy of the request for instruction and the supporting material for its claim which
includes a plant and labour allocation and invoices for the materials claimed.

621

In the Schedule, Origin asserts:
“The only supporting documentation for labour costs consists of unsigned and
unverified timesheets
Deliver and installation costs are rejected because this additional work was
offset by the fact the amount of trench preparation was reduced because of the
installation of the foam pillows.
Costs of purchasing the foam pillows have been approved.”

622

No further submissions are made in the Application or the Response. The Respondent
has not made any assertion that the Claimant is not entitled to this claim and has made
an allowance for its valuation of the work. From that I infer that the entitlement to make
a claim is not in question and only the quantum of that claim remains to be resolved.

623

The Respondent has approved the cost of the materials and has conceded that the
materials were supplied and installed but seeks to offset some of these charges.

624

Clause 40.5(c) requires that, where there is no applicable item in a Bill of Quantities,
reasonable rates or prices are to be used in any valuation. Clause 40.5 is not a
payment clause and it does not require that signed timesheets be provided to make a
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valuation. The Respondent has not given any valid or adequate reason for not valuing
the work.
625

The Respondent’s other reason for not paying the delivery and installation claimed is
that the trench preparation work was reduced by the use of the foam pillows. That
reason is in the nature of an offset rather than a reason why the hours claimed are
incorrect. The Respondent has not disputed the hours claimed.

626

With regard to the offset which the Respondent is seeking to make, the Respondent
has failed to provide any proper evaluation of the value of that offset and it has merely
asserted that it equals the amount being claimed. I do not consider that the Respondent
has properly established its entitlement to make any offset in valuing this claim or to the
amount of any such offset if an entitlement was established.

627

Therefore, on balancing the submissions, I prefer the Claimant’s submission. I decide
that the valuation of this claim is $115,566.26.
To Target Direct Cost Adjustment Collection:

$115,566.26

RFI-003
Claimed:
628

$29,384.15

Scheduled:

$23,348.68

In the Claim, Delco makes a claim for additional rock removal from Eurombah and
Durham Creeks as directed by the Respondent. It provides a copy of the request for
instruction and its supporting material for its claim which includes a plant and labour
allocation.

629

In the Schedule, Origin assert:
“Approved amount is full cost of trenching through rock less the cost of normal
trenching that was allowed for the relevant area. This offset was not included in
the Contractor’s claim.”

630

No further submissions are made in the Application or the Response. The Respondent
not made any assertion that the Claimant has no entitlement to this claim and has made
an allowance for its valuation of the work. From that I infer that the entitlement to make
a claim is not in question and only the quantum of that claim remains to be resolved.

631

The Claimant’s submission identifies that the Target Cost Estimate did make an
allowance for work to these creeks but that because of the direction by the Respondent
additional work was required. It is apparent that the Claimant has identified that there
was an existing allowance and that this claim is for the additional work.
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632

The Respondent has approved all of the hours claimed but in valuing the work seeks to
make a deduction for the work which it now claims was not required. This is in contrast
to the Claimant’s submission that the claim is only for work additional to that identified in
the Target Cost Estimate.

633

In seeking to make the deduction the Respondent has not addressed the Claimant’s
submission that it is only additional work that is being claimed. The Respondent has not
identified where that additional work it is seeking to deduct was otherwise claimed. As
the Respondent has failed to establish that the amount being claimed here by the
Claimant as additional was the same as the total amount actually paid for this work. I
cannot reasonably be satisfied as to the Respondent’s entitlement to make a deduction.

634

Accordingly, on balancing the submissions, I prefer the Claimant’s submission. I decide
that the valuation of this claim is $29,384.15.
To Target Direct Cost Adjustment Collection:

$29,384.15

RFI-004
Claimed:
635

$21,772.76

Scheduled:

$10,450.38

Delco make a claim for additional special crossing techniques and procedures
introduced to the project as a result of the introduction of cultural heritage red zones. It
provides a copy of the request for instruction and its supporting material for its claim
which includes a plant and labour allocation.

636

In the Schedule, Origin assert:
“The only supporting documentation for labour costs consists of unsigned and
unverified timesheets.
The Contractor also claims for the use of a prime mover plus trailer.
This equipment is specifically listed in the Fixed Equipment Fee schedule in
Appendix 3 of the Special Conditions of Contract, so the costs of this equipment
is covered by the FEF. Accordingly, the costs of this equipment are rejected.
The Principal has allowed an amount for fuel for the FEF equipment, as the
Principal accepts that fuel for FEF equipment is a Direct Cost.
The claim for the costs of the Laurini padder are also rejected, as that piece of
equipment did not work in the red zone (ie in regions of cultural significance).
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Approved amount is otherwise the full cost of laying pipe through the red zone
less the cost of normal laying pipe that was allowed for the relevant area. This
offset was not included in the Contractor’s claim.”
637

No further submissions are made in the Application or the Response. The Respondent
has not made any assertion that the Claimant has no entitlement to this claim and has
made an allowance for its valuation of the work. From that I conclude that the
entitlement to make a claim is not in question and only the quantum of that claim
remains to be resolved.

638

Clause 40.5(c) requires that, where there is no applicable item in a Bill of Quantities,
reasonable rates or prices are to be used in any valuation made. Clause 40.5 is not a
payment clause and it does not require that signed timesheets be provided to make a
valuation. I am of the view that is not a valid reason for not valuing the work.

639

The Respondent has identified that the prime mover plus trailer claimed is already
covered as Fixed Equipment Fee equipment. A review of the Fixed Equipment Fee
schedule included in Appendix 3 of the Special Conditions of Contract supports the
Respondent’s view. As the Claimant has already recovered the Fixed Equipment Fee, I
do not consider that it is entitled to additional payment for equipment included in the fee
already paid.

640

The Claimant has not provided any tax invoices for the equipment claimed which would
establish that it was likely to be additional equipment to that in the Fixed Equipment Fee
Schedule. The Respondent has allowed an amount for fuel which is not included with
the Fixed Equipment Fee equipment.

641

The Respondent has asserted that the Laurini Padder did not work in the Red Zones.
The Claimant has not responded to that assertion.

642

The Respondent has approved all of the hours claimed but in valuing the work seeks to
make a deduction for the work which it now claims was not required. This is in contrast
to the Claimant’s submission that the claim is only for work additional to that identified in
the Target Cost Estimate.

643

In seeking to make the deduction the Respondent has not addressed the Claimant’s
submission that it is only additional work that is being claimed. The Respondent has not
identified where additional work it is seeking to deduct was otherwise claimed. The
Respondent has failed to establish that the amount being claimed here by the Claimant
as additional was the same as the total amount actually paid for this work. It has
therefore failed to satisfy me of its entitlement to make a deduction.
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644

Therefore, on balance, I prefer the Claimant’s valuation with the exception of the
identified Fixed Equipment Fee equipment and the Laurini Padder. That is:
Claimant’s claim
Less Fixed Fee Equipment

$1,500.00

Less Laurini Padder

$2,252.00

TOTAL
645

$21,722.26

$17,970.26

Therefore, I decide that the valuation of this claim is $17,970.26.
To Target Direct Cost Adjustment Collection:

$17,970.26

RFI-007
Claimed:
646

$29,013.14

Scheduled:

-$7,117.33

Delco has made a claim for the additional cost of reinstating Eurombah and Durham
Creeks. It has identified that an allowance had been made in the Target Cost Estimate
for some of the work and has provided a copy of the request for instruction and its
supporting material for its claim which includes a plant and labour allocation.

647

In the Schedule, Origin assert:
“Rejected.
The method of construction outlined in RFI 007 was not used. Gabion baskets
were originally specified for creek crossings and this method was replaced, but
with a second alternative, not the RFI 007 method, and this second alternative
cost less than the gabion baskets.
Accordingly, the Principal is entitled to a negative valuation for this variation.”

648

No further submissions are made in the Application or the Response. The Respondent
not made any assertion that the Claimant has no entitlement to this claim and has made
an allowance for its (negative) valuation of the work. From that I infer that the
entitlement to make a claim is not in question and only the quantum of that claim
remains to be resolved.

649

On the material before me, it is not possible to establish what the initial proposal was;
what the work the subject of the Claimant’s claim was; or what the work actually
constructed was. The only thing that is clear is that both parties agree that the work
constructed was different to the work initially anticipated.
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650

The Respondent has asserted that the work for which the Claimant claims was not
undertaken in the manner that the Claimant contended as its reason for non-payment.
The Respondent asserts that the method actually used resulted in a saving to the
project and provides its calculations for the amount of the savings. The Claimant has
left that assertion unanswered and I have no material before me which would enable
me to establish that the work was undertaken as contended by the Claimant.

651

On balance, I prefer the Respondent’s submission. Therefore, I decide that the
valuation of this claim is ($7,117.33).
To Target Direct Cost Adjustment Collection:

-$7,117.33

RFI-008
Claimed:
652

$74,149.45

Scheduled:

$56,069.45

In the Claim, Delco make a claim for ploughing and re-seeding of the ROW and provide
a copy of the request for instruction and its supporting material for its claim which
includes a plant and labour allocation.

653

In the Schedule, Origin assert:
The Contractor claims for the use of the following equipment:
(a)

Dozer; and

(b)

tractor.

This equipment is specifically listed in the Fixed Equipment Fee schedule in
Appendix 3 of the Special Conditions of Contract.
The tractor the subject of this claim was hired in by the Contractor and is a
different tractor to the tractor provided in accordance with the FEF schedule.
However no explanation is given as to why the FEF tractor was not used.
The dozer claimed is the dozer identified in the FEF schedule, so the costs of
that equipment are covered by the FEF.
Accordingly, the cost of all this equipment is rejected.
The Principal has allowed an amount for fuel for the FEF equipment, as the
Principal accepts that fuel for FEF equipment is a Direct Cost
654

No further submissions are made in the Application or the Response. The Respondent
does not assert assertion that the Claimant is not entitled to this claim and has made an
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allowance for its valuation of the work. From that I infer that the entitlement to make a
claim is not in question and only the quantum of that claim remains to be resolved.
655

The Respondent has identified that the dozer claimed is included as Fixed Equipment
Fee equipment. A review of the Fixed Equipment Fee schedule included in Appendix 3
of the Special Conditions of Contract supports the Respondent’s assertion. As the
Claimant has already recovered the Fixed Equipment Fee, I do not consider that it is
entitled to additional payment for equipment included in the fee already paid.

656

With respect to the tractor, the Respondent has conceded that it was different to the
tractor in the Fixed Equipment Schedule and suggests that no reason was given for
this. It is not clear that a reason is necessary to be provided for the purposes of a
valuation, the Respondent has already conceded it was additional equipment, in any
event the Claimant has asserted that the tractor provided was ‘modified’. In the absence
of a satisfactory contrary submission by the Respondent, I infer that it was a necessary
modification. I therefore decide to additionally allow that claim. The Respondent has
made fuel allowances for all equipment.

657

Therefore, on balance, I prefer the Claimant’s valuation with the exception of the items
included in the Fixed Equipment Fee equipment. That is:
Claimant’s claim

$74,149.45

Less Fixed Fee Equipment
TOTAL
658

$4,080.00
$70,069.45

Therefore, I decide that the valuation of this claim is $70,069.45.
To Target Direct Cost Adjustment Collection:

$70,069.45

Claimed:

$0.00

X-001

659

$39,302.43

Scheduled:

In the Claim, Delco make a claim for “Additional Spring Gully Entry Work (Poor Boy not
Mainline)” and in support of its claim provide a copy of a plant and labour allocation. I
could not locate any other supporting material.

660

In the Schedule, Origin assert:
“The only supporting documentation consists of unsigned and unverified
timesheets.
Rejected entirely. Work was always included in Target Cost Estimate.”
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661

The Respondent has asserted that this “work was always included in the Target Cost
Estimate” as its reason for non-payment. The Claimant has left that assertion
unanswered and I have no material before me from which I have been able to identify
whether it was or was not included in the Target Cost Estimate.

662

In the absence of any attempt by the Claimant to rebut the Respondent’s assertion, I
prefer the Respondent’s submission. Therefore, I decide that the valuation of this claim
is $0.00.
To Target Direct Cost Adjustment Collection: $0.00

X-002
Claimed:
663

$116,420.95

Scheduled:

$0.00

In the Claim, Delco claims the item “Wallumbilla Entry Work” and in support of its claim
provides a copy of a plant and labour allocation without any other supporting material.

664

In the Schedule, Origin asserts:
“Approved as CV-01. Already included in calculations – see Payment Schedule
and the first item in this schedule.
In any event, the figure claimed by the Contractor includes agreed amounts for
an adjustment to the FMF and Target Profit. These amounts should be deleted
for the purposes of calculating the Adjusted Direct Cost. A copy of CV-01 is
included in this Appendix.”

665

CV-001 does identify each of: Target Direct Cost, Fixed Management Fee and Target
Profit. The appropriate figure to insert here is the Target Direct Cost Adjustment, the
other two figures to be inserted when considering each of those amounts.

666

The Claimant has claimed the total amount inclusive of all three figures. From this I infer
that the Claimant agrees with the allowance for the target direct cost.

667

I therefore decide the proper valuation of this claim is $98,727.46.
To Target Direct Cost Adjustment Collection: $98,727.46

X-003
Claimed:
668

$2,493,205.23

Scheduled:

$nil

In the Claim, Delco claims the item “Delays associated with Pipe Deliveries / Wet ROW
/ Stoppages” and in support of its claim includes a “Report on Project Costs”.
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669

That report on project costs provides, inter alia:
”3.0

Entitlement Summary

There were several significant events including protracted supply problems that
took place during construction of the pipeline which have lead to significant
delay and increased costs, including, but not limited to:
(i)

The inability of the Principal to supply linepipe to the project as the
schedule demanded, i.e. at 2.4 km per day.

(ii)

The work stoppage on 29 November 2004 caused by trade union
interference in the project.

(iii)

The significant rain in early December 2004 that flooded the ROW in the
south.

(iv)

The restriction on the length of open Right-of-Way permitted during
construction.

Actual additional costs to the project, for items measured under Target Direct
Costs, as a result of the delays, is $2,493,205.23.
Actual additional costs to the project, for items of supply, as a result of the
delays is $664,812.11.
During the project 32 Site Instructions and 1 Variation to the Contract were
issued by the Principal. Of these 33 items, 15 added cost and time to the project
and are used in calculation of the Adjusted Target Project Cost.
The Contractor considers that the cost associated with 7 other items of work, for
which no formal Site Instruction was received, to be de facto Site Instructions
and has recorded the cost of these items for use in calculation of the Adjusted
Target Project Cost.
In addition the Contractor considers the cost of delays as Site Instruction items
and has recorded these amounts as 4 separate Site Instructions and has used
these amounts in the calculation of the Adjusted Target Project Cost.
The total list of 25 Site Instructions had both a time and cost impact on the
project. The Actual costs for work associated with these Site Instructions and
Variations is $3,834,377.96. This amount is used to calculate the Adjusted
Target Project Cost.”
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670

That Report then provides a detailed chronology of events. This identifies Respondentdirected production changes and concludes with a program analysis and detailed
calculations in support of its claim. Prima facie it appears that there may be merit in the
claims, however a notable omission from the report is any reference to an award of
Extension of Time by the Superintendent pursuant to Clause 35.5 of the Contract.

671

Clause 35.5 of the Contract (AS2124-1992 as amended by Part B of the Annexure)
provides as follows:
“When it becomes evident to the Contractor that anything, including an act or
omission of the Principal, the Superintendent or the Principal’s employees,
consultants, other contractors or agents, may delay the work under the
Contract, the Contractor shall promptly notify the Superintendent in writing with
details of the possible delay and the cause.
If a possible delay becomes an actual delay the Contractor shall within 2 days
of the commencement of the actual delay notify the Superintendent of the cause
and effect of the actual delay.
If the effects of the delay continue beyond 7 days after the commencement of
the delay and the Contractor wishes to claim an extension of time in respect of
the further delay, the Contractor must submit a further written notice to the
Superintendent every 7 days thereafter until 7 days after the delay ceases.
When it becomes evident to the Principal that anything which the Principal is
obliged to do or provide under the Contract may be delayed, the Principal shall
give notice to the Superintendent who shall notify the Contractor in writing of the
extent of the likely delay.
If the Contractor is or will be delayed in reaching Practical Completion by a
cause described in the next paragraph and within 14 days of the
commencement of the delay and in the case of a continuing delay, every 28
days thereafter, the Contractor gives the Superintendent a written claim for an
extension of time for Practical Completion setting out the facts on which the
claim is based, the Contractor shall be entitled to an extension of time for
Practical Completion.
The causes are —
(a)

events occurring on or before the Date for Practical Completion which
are beyond the reasonable control of the Contractor including but not
limited to—
industrial conditions;
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inclement weather;
(b)

any of the following events whether occurring before, on or after the
Date for Practical Completion —

(i)

delays caused by—
—

the Principal;

—

the Superintendent;

—

the Principal’s employees, consultants, other contractors
or agents;

(ii)

actual quantities of work being greater than the quantities in the Bill of
Quantities that forms part of the Contract or the quantities determined
by reference to the upper limit of accuracy stated in the Annexure or
quantities determined by the Superintendent when no limit of accuracy
is stated in the Annexure (otherwise than by reason of a variation
directed under Clause 40);

(iii)

latent conditions;

(iv)

variations directed under Clause 40;

(v)

repudiation or abandonment by a Nominated Subcontractor;

(vi)

changes in the law;

(vii)

directions by municipal, public or statutory authorities but not where the
direction arose from the failure of the Contractor to comply with a
requirement referred to in Clause 14.1;

(viii)

delays by municipal, public or statutory authorities not caused by the
Contractor;

(ix)

claims referred to in Clause 17.1(v);

(x)

any breach of the Contract by the Principal;

(xi)

any other cause which is expressly stated in the Contract to be a cause
for extension of time for Practical Completion.

Where more than one event causes concurrent delays and the cause of at least
one of those events, but not all of them, is not a cause referred to in the
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preceding paragraph, then to the extent that the delays are concurrent, the
Contractor shall not be entitled to an extension of time for Practical Completion.
In determining whether the Contractor is or will be delayed in reaching Practical
Completion regard shall not be had to—
—

whether the Contractor can reach Practical Completion by the Date for
Practical Completion without an extension of time;

—

whether the Contractor can, by committing extra resources or incurring
extra expenditure, make up the time lost.

With any claim for an extension of time for Practical Completion, or as soon as
practicable thereafter, the Contractor shall give the Superintendent written
notice of the number of days extension claimed.
If the Contractor is entitled to an extension of time for Practical Completion the
Superintendent shall, within 28 days after receipt of the notice of the number of
days extension claimed, grant a reasonable extension of time. If within the 28
days the Superintendent does not grant the full extension of time claimed, the
Superintendent shall before the expiration of the 28 days give the Contractor
notice in writing of the reason. The contractor shall not be entitled to any
payment arising from the granting of an extension of time over and above any
payment to which he is entitled under the Contract for the event that caused the
delay.
In determining a reasonable extension of time for an event causing delay, the
Superintendent shall have regard to whether the Contractor has taken all
reasonable steps to preclude the occurrence of the cause and minimise the
consequences of the delay.
Notwithstanding that the Contractor is not entitled to an extension of time the
Superintendent may at any time before the Final Certificate by notice in writing
to the Contractor extend the time for Practical Completion for any reason and
there shall be no payment to the Contractor because of the granting of such
extension of time. The discretion to extend any such date given by this Clause
id for the benefit of the Principal and the Superintendent is under no obligation
to exercise the discretion for the benefit of the Contractor. The discretion to
extend any such date is not a direction which may be the subject of a dispute
pursuant to Clause 47 or in any other way opened up or reviewed by any other
person (including a Court)..
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A delay by the Principal or the failure of the Superintendent to grant a
reasonable extension of time or to grant an extension of time within 28 days
shall not cause the Date for Practical Completion to be set at large but nothing
in this paragraph shall prejudice any right of the Contractor to damages.”
672

Clause 36 of the Contract (AS2124-1992 as amended by Part B of the Annexure)
provides as follows:
“Where the Contractor has been granted an extension of time under Clause
35.5 for any delay caused by any of the events referred to in Clause 35.5 (b)(i),
the Principal shall pay to the Contractor such extra costs as are necessarily
incurred by the Contractor by reason of the delay.
Where the Contractor has been granted an extension of time under Clause 35.5
for any delay caused by any other event for which payment of extra costs for
delay or disruption 15 is provided for in the Annexure or elsewhere in the
Contract, the Principal shall pay to the Contractor such extra costs as are
necessarily incurred by the Contractor by reason of the delay.
Nothing in Clause 36 shall —
(a)

oblige the Principal to pay extra costs for delay or disruption which have
already been included in the value of a variation or any other payment
under the Contract; or

(b)
673

limit the Principal’s liability for damages for breach of contract.”

Clause 33.1 of the Contract (AS2124-1992 as amended by Part B of the Annexure)
provides as follows:
“33.1

Rate of Progress

The Contractor shall proceed with the work under the Contract with due
expedition and without delay.
The Contractor shall not suspend the progress of the whole or any part of the
work under the Contract except where the suspension is under Clause 44.9 or
is directed or approved by the Superintendent under Clause 34.
The Contractor shall give the Superintendent reasonable advance notice of
when the Contractor requires any information, materials, documents or
instructions from the Superintendent or the Principal .
The Principal and the Superintendent shall not be obliged to furnish any
information, materials, documents or instructions earlier than the Principal or the
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Superintendent, as the case may be, should reasonably have anticipated at the
Date of Acceptance of Tender.
The Superintendent may direct in what order and at what time the various
stages or parts of the work under the Contract shall be performed. If the
Contractor can reasonably comply with the direction, the Contractor shall do so.
If the Contractor cannot reasonably comply, the Contractor shall notify the
Superintendent in writing, giving reasons.
If compliance with the direction causes the Contractor to incur more or less cost
than otherwise would have been incurred had the Contractor not been given the
direction, the difference shall be valued under Clause 40.5.
The Contractor shall have no entitlement to claim for any additional expenditure
it might incur in complying with the directions.”
674

The parties have specifically amended this clause to remove any entitlement to delay
and disruption costs to be valued under Clause 40.5.

675

Clause 40.5(f) of the Contract (AS2124-1992 as amended by Part B of the Annexure)
provides as follows::
” unless otherwise provided under the Contract, if the valuation relates to extra
costs incurred by the Contractor for delay or disruption, the valuation shall not
include an amount for Fixed Management Fee or profit.”

676

In the Schedule, Origin asserts:
“REVIEW OF DELAY COSTS CLAIMS X-003 and X-005
Despite repeated request for additional information the Contractor provided no
substantiation for its X-003 and X-005 claims until its Payment Claim.
It is worthy to note that despite the construction finishing in April 2005, the
Contractor continues to adjust the value of these claims. Each revision has
been clearly undertaken with the purpose of ensuring that the Adjusted Target
Direct Cost is identical to the Actual Direct Cost.
In this respect, claims X-003 and X-005 are made without regard for
establishing an entitlement to an adjustment to the Target Direct Cost in
accordance with clause 1.3 of Appendix 1 of the Special Conditions of Contract
(see the earlier discussion in Appendix 1 of this Payment Schedule).”
X-003 – CLAIM FOR DELAY COSTS
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In the Contractor’s letter 5205-100-027-L dated 27 July 2005, a letter upon
which it relies for the delay costs claim, the Contractor alleged that all delay
costs were associated with the delayed provision of pipe in early 2005.
The Contractor now, in it is latest claim, seems to rely upon at least four main
bases of delay, being:
1.

the stoppage from 1 December 2004 to 5 January 2005 precipitated by
a strike;

2.

the delivery of pipe in early 2005;

3.

wet weather; and

4.

right of way (“ROW”) issues.

However, there are also vague references to:
1.

lost production EOL – hold up and skip KP11 to KP86;

2.

damaged coating and cap out welds January 2005;

3.

slow coating; and

4.

lost production slow coating/trenching & EOL skip.

Insufficient information is provided to substantiate any of these claims.
No Entitlement to Variation Delay Costs – General
The X-003 claim seems to be principally a claim for delay costs pursuant to
clause 36 of the General Conditions of Contract.
However the Contractor’s Target Direct Cost Summary also suggests that the
delay costs are claimed as variations to the Contract, although this is not made
clear. This response presumes the claims for delay costs are made
alternatively on the basis the costs are claimable pursuant to a claim for a
variation.
None of the bases of delay relied upon by the Contractor is a variation entitling
the Contractor to a valuation pursuant to clause 40.5 of the General Conditions
of Contract.
No Entitlement Under Clause 36 – General
So far as the delay claim relies on clause 36, claim X-003 is misconceived and
fails completely because:
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1.

Clause 36 only applies if the Contractor has been granted an extension
of time under clause 35.5. The Contractor has not even attempted to
claim an extension of time pursuant to clause 35.5 and therefore clause
36 simply does not apply. Even if the contractor at one time had any
entitlement to claim any extensions of time (which is denied), the
Contractor is now barred from making such claims by 35.5.
On this point alone, the Contractor fails totally on all the delay cost
claims.

2.

Even presuming the Contractor was entitled to extensions of time
pursuant to clause 35.5, clause 36 provides that delay costs attach to
such an extension only if the delay was caused by the Principal or the
Superintendent. Most, if not all, of the alleged causes of delay could not
on any interpretation have been caused by the Principal or
Superintendent.
Accordingly, the Contractor will neve be entitled to delay costs for these
items.

3.

Pursuant to Clause 35.5, the Contractor is only entitled to extensions of
time for delays to achieving Practical Completion. The Contractor has
not attempted to demonstrate that any of the alleged causes of delay
caused a delay to achieving Practical Completion.
In this respect, the Contractor has attempted to demonstrate that his
works were disrupted, not that it was delayed in achieving Practical
Completion.

Again, it must be pointed out that the Contractor has been paid its disruption
costs as Actual Direct Costs. This part of the claim is only dealing with whether
the Contractor is entitled to adjustments to Target Direct Costs and
subsequently adjustments to Target Profit, Fixed Management Fee and the
Cost Overrun deduction.
No Entitlement to Delay Costs Pursuant to Clause 36 or Clause 40.5 – Each
Alleged Cause
We will deal with each alleged cause of delay in turn.
In addition to the reasons identified in the preceding sections as to why the
Contractor has no entitlement under clause 36 or clause 40.5, the Contractor
fails to establish any entitlement upon a detailed analysis of each alleged cause
of delay.
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677

I shall now consider each of the sub-heads of this claim.
Strike Action Delay

678

In the Schedule, Origin asserts:
1.

Stoppage Precipitated by Strike Action

As a strike cannot be the subject of a variation claim, the only basis that delay
costs can be claimed for the period 1 December 2004 to 5 January 2005 is
pursuant to clause 36.
As stated above, no extension of time has been claimed or granted for this
stoppage, so clause 36 does not apply. The delay claim for this stoppage must
fail.
The Contractor suggests it was the cultural heritage workers employed by the
Principal that called the unions on site that lead (sic) to this dispute. No
substantiation at all is provided for this claim.
The suggestion that the delay from 1 December 2004 to 5 January 2005 was in
someway (sic) caused by the cultural workers is completely rejected by the
Principal. The strike was caused by the Contractor as follows:
(a)

Special Condition 6.2 of the Contract states:
“The Contractor shall comply with the requirements of Attachments 1
and 2 of Origin Energy Spring Gully Employee Relations Management
Plan as amended from time to time.”

(b)

Clause 1.2 of the attachment 1 of the Origin Energy Spring Gully
Employee Relations Management Plan required the Contractor to have
a registered industrial agreement, which basically meant either a AWA
or an EBA, before starting on site. The Principal would not have let the
Contractor on site without such an agreement.

(c)

Before starting on site, the Contractor represented that it had AWA’s in
place with its workforce as follows:
(i)

The attached minutes of meeting on 16 September 2004
records the Contractor stated it could have AWA’s in place in 5
days.

(ii)

Item 2.3.2 of the attached minutes of meeting on 16 October
2004 records the Contractor represented it was going to transfer
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its workers from AWAs to EBAs. From these meetings, the
Principal was lead (sic) to believe that the Contractor’s
workforce were all on AWAs at the time work commenced on
site.
(d)

Part of the Contractor’s workforce had come straight from the North
Queensland Gas Pipeline Project on which there was a certified
agreement with the AWU.

(e)

It subsequently transpired that when the Contractor started on site it had
its workers on casual award conditions and there was no registered
industrial agreement on site.

(f)

The workers from the North Queensland Gas Pipeline Project were
aware that the conditions on that project were better than what the
Contractor was providing on this project. It was these workers that (sic)
called in the AWU on 28 November 2004.

(g)

The cultural heritage workers did not cause the AWU to come to the
site. Further, any issues the cultural heritage workers had were quickly
sorted out and they were available for work on 1 December 2004. The
cultural heritage workers did not cause any delays or precipitate the
strike.

(h)

If the Contractor had a certified industrial agreement I place as it had
represented it did, and as it was contractually obliged to have in place,
the union would not have com to site at all, and if it did, the dispute
would have been quickly resolved. The dispute only arose and lasted
as long as it did because of the lack of a certified industrial agreement.

(i)

It is also a misnomer to suggest the strike lasted from 1 December 2004
to 5 January 2005. The Contractor quickly terminated the employment
of the all (sic) of its workers on or shortly after 1 December 2005, as
they were only employed under a casual award. The rest of the delay
was not caused by industrial conditions, there being no strike and no
workers left on site. The delay was caused by the delay in the
Contractor arranging for a certified industrial agreement to be put in
place. The certified agreement was not put in place until 30 December
2004. Under the terms of the Contract, it was the Contractor’s
obligation to have such an agreement in place, so almost all of the delay
was caused by this factor and not the strike.

Further:
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(a)

Clause 35.5 only allows the Contractor to claim extensions of time to the
Date for Practical Completion for industrial conditions hat are outside
the reasonable control of the Contractor. As the industrial conditions
that caused the strike were entirely the making of the Contractor, the
Contractor is not entitled to an extension of time.

(b)

The strike only lasted a short period before the employment of all of the
workers was terminated. The only delay was the Contractor’s delay in
obtaining a certified industrial agreement, which cannot be the subject
of a claim for an extension of time.

Consequently, the Contractor cannot claim any delay costs pursuant to clause
36 because:
(a)

the strike was caused by the Contractor, not the Principal, so the
Contractor was never entitled to an extension of time;

(b)

almost all of the delay was caused by the Contractor’s delayed provision
of a certified industrial agreement, which cannot form the basis of a
claim for an extension of time;

(c)

even if the AWU was called on site by the cultural heritage workers,
which is denied, then that would not mean that the delay was caused by
the Principal or the Superintendent, as the actions of the workers are
not within the control of the Principal or the Superintendent; and

(d)

in any event, the delay occurred and was prolonged because of the lack
of a certified industrial agreement, which was solely within the
responsibility of the Contractor.

Even if the Contractor was entitled to delay costs pursuant to clause 36, which
is denied, the Principal would be entitled to damages from the Contractor for its
breach of contract in failing to have a certified industrial agreement in place
before starting work on site. The Principal is entitled to deduct any such
damages from any amount payable to the Contractor pursuant to clause 42.10
of the General Conditions of Contract. The amount of such damages would
include any delay cost payable to the Contractor.
679

Having reviewed all of the material, including the Contract, I can find no basis for such a
claim to be made other than following an award of an Extension of Time pursuant to
Clause 35.5 (b)(i). Having the benefit of the Respondent’s submission in the Schedule,
the Claimant has still not addressed this point in the Application.
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680

While I do not necessarily agree with the Respondent’s submission that there would be
no merit in a claim made under Clause 35.5(b)(i). There is no material before me which
establishes that a claim for extension for time has been made or establishes any other
contractual basis upon which I might find that the Claimant has an entitlement under the
Contract for delay and disruption costs.

681

Therefore, I decide that the Claimant has not established any entitlement to this claim.
Wet Weather Delay

682

In the Schedule, Origin asserts:
2.

Wet Weather

As wet weather cannot be the subject of a variation claim, the only basis that
delay costs can be claimed for wet weather is pursuant to clause 36.
As stated above, no extension of time has been claimed or granted for wet
weather, so clause 36 does not apply.
Further, delay costs cannot be claimed pursuant to clause 36 for wet weather,
as the delay was not caused by the Superintendent or the Principal.
So the delay claim for wet weather must fail.
The Principal disputes the number of days the Contractor claims were affected
by wet weather.
By way of example, the claim for delays in early 2005 for wet weather is said to
relate to the rain that occurred in early December 2004. Clause 35.5 provides:
“In determining a reasonable extension of time for an event causing
delay, the Superintendent shall have regard to whether the Contractor
has taken all reasonable steps to preclude the occurrence of the cause
and minimise the consequences of the delay.”
Clause 36, as amended by Annexure Part B to the General Conditions, states:
“The Contractor must take all reasonable steps to mitigate such extra
costs arising by reason of the delay.”
The Contractor has provided no information as to how rain in early December
2004 was allegedly able to continue to delay the works in mid January 2005 or
what it did, if anything, to try to minimise the delay and the costs of the delay.
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Further, some of the front end crews were delayed coming back on site to allow
the back end crews to catch up. This had nothing to do with the wet weather in
early December 2004.
In the circumstances, the Contractor would not be entitled to any delay costs for
wet weather in early 2005 as a result of the rain in early December 2004 in any
event.
Therefore, for the reasons outlined above, no delay costs are payable for wet
weather.
Again, this aspect of the dispute only relates to the Contractor’s entitlement to
an adjustment to the Target Direct Cost. The Contractor has been paid its
Actual Direct Cost associated with wet weather.
683

Having reviewed all of the material, including the Contract, I can find no basis for such a
claim to be made other than following an award of an Extension of Time pursuant to
Clause 35.5 (b)(i). Having the privilege of the Respondent’s submission in the Schedule
the Claimant has still not addressed this point in the Application.

684

While there may be merit in a claim made under Clause 35.5, that does not necessarily
give rise to an entitlement to costs. Clause 35.5(b)(i) which is the basis asserted for that
entitlement does not appear to be relevant to this claim. In any event, there is no
material before me which establishes that a claim for extension for time has been made
or establishes any other contractual basis upon which I might find that the Claimant has
an entitlement under the Contract for delay and disruption costs.

685

I therefore prefer the Respondent’s submission and I decide that the Claimant has not
established any entitlement to this claim.
Pipeline Delivery Delay

686

In the Schedule, Origin asserts:
3.

Pipeline Delivery

The delays in pipe delivery can not be claimed as a variation to the Contract
because:
(a)

A decision to increase the rate of production is not grounds for claiming
a variation pursuant to clause 40.1(a) to (e) of the General Conditions of
Contract.

(b)

Even if the increase in the rate of production was a variation to the
Contract, that variation could not have resulted in an extension of time,
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as the whole purpose of the proposal was to speed up production, not
delay the works.
(c)

The delay in pipeline delivery was a separate event to the decision to
increase the rate of production. Therefore, presuming the increase in
the rate of production was a variation (which is denied), the delay costs
claimed for the delayed delivery of pipe cannot be claimed as part of
that alleged variation.

Again, the Contractor can only claim delay costs pursuant to clause 36 of the
Contract. The Contractor has never claimed an extension of time pursuant to
clause 35.5 of the General Conditions of Contract, although the Contractor’s
letter 5205-100-027-L dated 27 July 2005 makes mention of an entitlement to
extensions of time, without actually claiming an extension of time. Even if this
letter could be interpreted as a claim for an extension of time, which clearly it
was not, the letter was far too late to be a valid claim for an extension of time,
such claims being barred by clause 35.5 long before that letter.
Accordingly, the Contractor cannot claim an extension of time and therefore
cannot claim delay costs pursuant to clause 36.
In any event, the Contractor can only become entitled to an extension of time
under clause 35.5 if it causes a delay to reaching Practical Completion. A mere
disruption that does not delay the Contractor in achieving Practical Completion
is not grounds for an extension of time.
In this respect, a delay in the delivery of pipe would not necessarily delay all
activities on the project. Initially it might only affect the stringing crew and even
that is not certain.
Even if the stringing crew was delayed, this could only delay the Contractor in
achieving Practical Completion if the productivity of the stringing crew
determined how quickly the pipe line progressed. If the other crews were
slower than the stringing crew, then delays to the stringing crew would not affect
the overall progress of the pipeline, as its progress would be determined by the
slowest crew.
That is, a delay to a particular crew does not automatically result in a delay in
achieving Practical Completion. This is a factor that is simply ignored by the
Contractor.
The Contractor had significant efficiency problems with its coating crew in early
2005. The coating crew that started the project had their employment
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terminated with all other workers in December 2004. As it was perceived by the
Contractor that this crew had started the December 2004 industrial problems,
they were not returned to site. The Contractor arranged for a new crew to
replace the original crew. The new coating crew had little, if any, experience
coating joints and therefore had to be trained on the job, which causes serious
productivity problems.
Further, the welding subcontractor used by the Contractor has confirmed that
the welding crew never ran out of pipe. This means the overall project was not
delayed by the delivery of the pipe.
Even if it were to be accepted that the delayed delivery of pipe entitles the
Contractor to extensions of time and delay costs, which is denied, the delay
must be calculated based on the instances when pipe was not delivered, or for
periods when pipe was not delivered, at the required rate.
The Principal below calculates the maximum amount the Contractor could ever
claim for delay costs for the late delivery of pipe.
The Contractor’s draft report on project costs submitted in April 2005 states:
“The total days lost to stringing for the project because of slow pipe deliveries
was 9 days”.
On page 1 of its letter 5205-100-027-L dated 27 July 2005, the Contractor
claims the following delayed pipe deliveries:

(a)

9th November

1.00

day

(b)

13th November

1.00

day

(c)

23-28th November {5 x (2400-1996)/2400)

0.84

days

(d)

19th January (Included in 17th Jan to 1st Feb)

0

days

(e)

26th January (Included in 17th Jan to 1st Feb)

0

days

(f)

17th Jan-1st Feb (15 x (2400-1758)/2400)

4.01

days

(g)

9th Feb – 20th Feb (11 x (2400-1892)/2400)

2.33

days

9.18

days

TOTAL

That is, at a maximum, the Contractor alleges it has lost 9.18 days as a result of
the late delivery of pipe.
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The Payment Claim claims a 9.82 day delay to the stringing crew, which has
been rounded up to 10 days. No explanation is given as to how the claim has
gone from 9.18 das in the Contractor’s 27 July 2005 claim to 10 days in this
claim.
Accordingly, it is the Principal’s position that the maximum delay was a 9.18 day
delay to the stringing crew. The delay to the stringing crew represents the
maximum possible delay to the whole project, and even this level of delay would
only flow through to the Date of Practical Completion if the project as a whole
was also delayed by 10 days. This simply did not occur, as evidenced by the
fact that the welding crew never ran out of pipe.
If it is assumed that:
(a)

all disruptions to pipeline delivery caused delays (as stated above, this
is extremely unlikely and so is a conservative assumption in favour of
the Contractor);

(b)

at all times after 23 November 2004 the Contractor was geared up for
the delivery of 2400m/day – which is not the case; and

(c)

every day of delay cost the Contractor $75,000 (which is the maximum
amount claimed by the Contractor for any one day of work),

the absolute maximum total delay cost would be $688,687.50 (9.18 days x
$75,000 per day).
However, for the reasons outlined above, no delay costs are payable for the
delayed deliver (sic) of the pipe.
687

Having reviewed all of the material, including the Contract, as the parties have
amended Clause 33.1 to remove any entitlement under that clause, I can find no basis
for such a claim to be made other than following an award of an Extension of Time
pursuant to Clause 35.5 (b)(i). Having the privilege of the Respondent’s submission in
the Schedule the Claimant has still not addressed this point in the Application.

688

I do not necessarily agree with the Respondent’s submission that there would be no
merit in a claim made under Clause 35.5(b)(i). However, there is no material before me
which establishes that a claim for extension for time has been made or establishes any
other contractual basis upon which I might find that the Claimant has an entitlement
under the Contract for delay and disruption costs.

689

Therefore, I decide that the Claimant has not established any entitlement to this claim.
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Right of Way Delay
690

In the Schedule, Origin asserts:
4.

Right of Way

This claim is not well articulated or documented by the Contractor. The
Principal understands that this claim is based on an allegation the Contractor
was delayed in achieving Practical Completion because it was restricted to
using 25km of right of way (“ROW”) at any one time.
A restriction on access to the Right of Way cannot be claimed as a variation to
the Contract as it does not fall within any of the categories of variation identified
in clause 40.1 of the General Conditions of Contract.
Accordingly, delay costs for this item can only be claimed pursuant to clause 36.
As stated above, no extension of time has been claimed or granted for the
ROW issue, so clause 36 does not apply and the delay claim for ROW must fail.
Special Condition 5.1 of the Contract states:

“The Contractor must:
(c)

restrict equipment movement to those areas essential for performing the
work under the Contract, and as authorised by the Superintendent.”
Special Condition 5.3 of the Contract states:
“The Contractor shall comply with the requirements of Origin Energy
Spring Gully Environment Management Plan as amended from time to
time.”
Clauses 5.1 to 5.10 of Origin Energy Spring Gully Environmental Management
Plan obliged the Contractor to minimise the time between each stage in the
pipeline construction. This, in effect, obliged the Contractor to minimise the
total cleared pipeline length that had not been rehabilitated.
Based on these provisions of the Contract, the Contractor was never going to
be entitled to unrestricted access to the ROW it used at any one time.
Environmental Guidelines were issued to the Contractor on 29 October 2004.
Those guidelines state at clause 3.4(I):
“At any one time the total cleared pipeline length that has not been
rehabilitated will not exceed 25kms.”
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This Environmental Guideline did not impose any new restriction, it merely
provided more detail for an existing restriction.
Further, the minutes of the pre-contract meeting on 16 October 2004 show that
the Contractor was provided with a copy of the draft Environmental Conditions,
which stated in section 4(I) that:
“At any one time the total cleared pipeline length that had not been
rehabilitated will not exceed 10km.”
A copy of these minutes are included in this Appendix. This demonstrates that
the Contractor was always aware that a restriction on the use of the ROW was
to apply, and in fact this restriction was significantly eased after 16 October
2004.
The Contractor’s email dated 23 September 2004 attached a “march chart”
labelled Timeline Rev B dated 23 September 2004, copies of which are
included in this Appendix. This chart shows the Contractor planned to restrict
its use of the ROW to 20 km or less throughout the project.
Accordingly, any restrictions on the use of the ROW were well known and
understood by the Contractor. This claim by the Contractor could only succeed
if it was entitled to unrestricted access to the ROW, which was simply not the
case.
In any event, the Contractor does not explain how the alleged restriction on the
use of the ROW is said to have caused it to be delayed in achieving Practical
Completion.
As stated above for the pipeline delivery, it is not sufficient to merely show some
crews were disrupted. The Contractor needs to be able to show that this
disruption delayed the ultimate completion of the whole project. It simply does
not do this, so it has not established an extension of time in any event.
691

Having reviewed all of the material, including the Contract, as the parties have
amended Clause 33.1 to remove any entitlement under that clause, I can find no basis
for such a claim to be made other than following an award of an Extension of Time
pursuant to Clause 35.5 (b)(i). Having the privilege of the Respondent’s submission in
the Schedule the Claimant has still not addressed this point in the Application.

692

I do not necessarily agree with the Respondent’s submission that there would be no
merit in a claim made under Clause 35.5(b)(i). However, there is no material before me
which establishes that a claim for extension for time has been made or establishes any
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other contractual basis upon which I might find that the Claimant has an entitlement
under the Contract for delay and disruption costs.
693

Therefore, I decide that the Claimant has not established any entitlement to this claim.
Other Delays

694

In the Schedule, Origin asserts:
5.

Remaining Causes of Delay

The Contractor also appears to claim that the following items caused delays:
(a)

Lost production EOL – hold up and skip KP11 to KP86.
It is understood that this item relates to the need to change the order in
which the ROW was used because of land access issues.
This cannot be the subject of a variation claim as it does not fall within
any of the categories of variation identified in clause 40.1 of the General
Conditions of Contract.

(b)

Damaged coating and cap out welds January 2005.
It is understood this item relates to damage caused to cap welds by
cows.
This cannot be the basis for a variation claim.
By clause 16 of the General Conditions, the care of the property is the
responsibility of the Contractor and it is obliged to reinstate at its own
cost any damage suffered. Accordingly, any such damage is the
responsibility of the Contractor and cannot be the subject of a claim for
a variation or an extension of time.

(c)

Slow coating.
This would seem to be the Contractor’s problem. As such, it cannot be
the subject of a variation claim, a claim for an extension of time or a
delay claim.

(d)

Lost production slow coating/trenching & EOL skip.
The Principal’s understanding of the EOL skip is explained above. The
slow production would seem to be the Contractor’s problem.
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Neither can be the basis of a variation claim. The slow production is the
Contractor’s responsibility and so cannot be the subject of a claim for an
extension of time or a delay or a cost claim.
It is not clear whether or not these claims overlap. If they do, then as
concurrent causes of delay, one of which is caused by the Contractor,
no extension of time can be claimed for either item.
Little explanation or substantiation is provided for these claims.
None are variations to the Contract, so the only basis for claiming delay costs
for these items is pursuant to clause 36 of the Contract.
As stated above, no extension of time has been claimed or granted for any of
these issues, so clause 36 does not apply. The delay cost claim for these
claims therefore must fail.
As identified above for the pipeline delivery, it is not sufficient to merely show
some crews were disrupted. The Contractor needs to be able to show that this
disruption delayed the ultimate completion of the whole project. It simply does
not do this, so it has not established any entitlement to an extension of time,
although it is barred from claiming an extension of time in any event.
Based on the above, it is the Contractor’s (sic) view that no delay costs at all
are claimable by the Contractor.
Consequently, claim X-003 is rejected entirely.”
695

Having reviewed all of the material, including the Contract, as the parties have
amended Clause 33.1 to remove any entitlement under that clause, I can find no basis
for such a claim to be made other than following an award of an Extension of Time
pursuant to Clause 35.5 (b)(i). Having the privilege of the Respondent’s submission in
the Schedule the Claimant has still not addressed this point in the Application.

696

I do not necessarily agree with the Respondent’s submission that there would be no
merit in a claim made under Clause 35.5(b)(i), particularly in regard to the “Lost
Production EOL skip”. However, there is no material before me which establishes that
claims for extension for time has been made or establishes any other contractual basis
upon which I might find that the Claimant has an entitlement under the Contract for
delay and disruption costs.

697

I therefore prefer the Respondent’s submission and I decide that the Claimant has not
established any entitlement to this claim.
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698

In the Application, Delco asserts:
“In summary, Delco says that the Adjusted Target Project Cost increased by
more than 20% because of extra work and delays for which Origin is reasonable
(sic). In relation to the delays, Delco notes that:
(1)

there were substantial and critical delays in January 2005 due to rain in
December2004;

(2)

there was a strike caused by Origin;

(3)

Origin was slow in delivering pipe sections; and

(4)

Delco was delayed by right of way restrictions.

Those issues are all addressed in the report that is included in Delco’s payment
claim.
That requires the adjudicator to calculate (in addition to the issue considered at
Part G.3 above) the following:
(1)

The adjustment to Target Profit; and

(2)

The adjustment to Target Direct Costs.

The calculation of the Target Profit as adjusted is addressed at Part H below.
In relation to the adjustment to Target Direct Costs:
(1)

Delco claims adjustments to the Target Direct Costs (as set out in the
Target Direct Cost Summary in the Payment Claim), by reference to the
values determined under clause 40.5 and 36, pursuant to clause 1.3 of
SCOC Appendix 1; and

(2)

The basis for those adjustments are addressed in Delco’s Report on
Project Costs, as also included in the payment claim.”

699

In the Response, Origin assert::
“In paragraph 156 of its adjudication application, the Claimant contends:
1.

It is entitled to an adjustment to the Target Project Cost for extra work
and delays for which the Respondent is responsible. That is not what
the Contract provides. The Claimant is only entitled to an adjustment to
the Target Project Cost if the Target Profit or Target Direct Cost is
adjusted. As stated above:
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(a)

Clause 1.2 of Appendix 1 of the Special Conditions of Contract
provides that the Target Profit is only adjusted for valuations
under Clause 40.5; and

(b)

Clause 1.3 of Appendix 1 of the Special Conditions of Contract
provides that the Target Direct Cost is only adjusted for
valuations under Clause 40.5 and costs payable under clause
36.

Thus, unless the Claimant establishes either that costs are payable
under clause 36 or it has an entitlement to a valuation under Clause
40.5, the Claimant is not entitled to an adjustment of the Target Direct
Cost, the Target Profit or the Target Project Cost.
2.

Rain was something for which the Respondent was responsible. This
contention need only be restated to appreciate it is completely without
foundation. The Contract does not provide for adjustments to the
Target Profit or the Target Direct Cost for rain delays.

3.

The “strike” was caused by the Respondent. There is simply no
substantiation for this allegation. In this respect, the adjudicator must
take into account that the Claimant does not in any way dispute the
Respondent’s detailed explanation for the events of December 2004 in
Appendix 2 of the payment schedule (which is in volume 5 of the
adjudication application).
Most critically:
(a)

the initial strike was not caused by the Respondent;

(b)

the Claimant mislead (sic) the Respondent as to the status of its
workforce; and

(c)

the strike ended quickly upon the Claimant’s termination of most
of its workforce and almost all of the delay was caused by the
delay in the Claimant putting in place a certified industrial
agreement (as it was always obliged to do before commencing
work on site).

4.

The Respondent was late in delivering pipe. Although it is conceded
there was some delay in the delivery of pipe (for the accelerated
delivery schedule only - there was no delay on the original delivery
schedule), for the reasons outlined in detail in Appendix 2 to the
payment schedule (in volume 5 of the adjudication application), this did
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not give rise to any entitlement to an adjustment to the Target Project
Cost.
5.

The Claimant was delayed by right of way restrictions. As is set out in
detail in Appendix 2 to the payment schedule (in volume 5 of the
adjudication application), the Claimant was always subject to right of
way restrictions and in any event, any such restrictions did not lead to
any entitlement to adjustments to the Target Project Cost.
The Claimant relies on its report on project costs in the payment claim.
As is set out in detail in Appendix 2 to the payment schedule (in volume
5 of the adjudication application), that report is fundamentally flawed.
The adjudicator must take into account the Claimant has not even
attempted to address these deficiencies, effectively conceding the
issue.
In paragraph 160 of the adjudication application, the Claimant seems to
suggest that adjustments to the Target Direct Cost are made by
valuations determined under clauses 40.5 and 36 of the Contract. In
section H.3 of the adjudication application, the Claimant expands on this
point to suggest it need not establish an entitlement under clauses 40.5
or 36 for it to be entitled to an adjustment to the Target Direct Cost, as
those clauses are merely calculation mechanisms.
This is a fundamental misconception. Clause 1.3 in Appendix 1 of the
Special Conditions of Contract provides:
“For the purposes only of calculating the Target Profit payable under
clause 1.2(a) of this Appendix 1, the Target Direct Costs shall be
adjusted (by way of an increase or decrease) for the following:
a)

Valuations under clause 40.5 of the General Conditions by
reason of a Latent Condition under clause 12 of the General
Conditions;

b)

Costs payable under clause 36 of the General Conditions;

c)

Variations valued under clause 40.5 of the General Conditions;
and

d)

When the Contract requires a valuation under clause 40.5 of
the General Conditions of Contract.” (emphasis added)

BCIPA Decision No: 1057859_21

Page 218

Delco Australia Pty Ltd -v- Origin Energy CSG Limited

The Claimant’s Target Direct Cost Summary attached to its payment
claim states that it only relies upon paragraphs b) and c) of that
provision. Those clauses state beyond question that there can only be
an adjustment to the Target Direct Cost if:
1.

cost (sic) are payable under clause 36 – if the Claimant cannot
establish a contractual entitlement to claim delay costs under
clause 36, then it cannot claim an adjustment to the Target
Direct Cost; and

2.

there is a Variation - if the Claimant cannot establish a Variation
to the Contract, then it is not entitled to a valuation pursuant to
clause 40.5 and it cannot claim an adjustment to the Target
Direct Cost.

Indeed, the suggestion that valuations be performed under clauses 40.5
or clause 36 without establishing a contractual entitlement under those
provisions is nonsensical, as those provisions are meaningless without
a contractual entitlement first basing been established.
S13(a) of the Act requires the adjudicator to calculate the amount of the
progress payment in accordance with the Contract. The Contract
clearly requires that a progress payment is only to contain adjustments
to the Target Direct Cost if the Claimant has established a contractual
entitlement to a variation claim pursuant to clause 40 of the Contact or
delay costs pursuant to clause 36 of the Contract.
700

The Claimant has not been successful in respect of any of the aspects of this claim.
While it might be that several of the sub-claims could have merit, the Claimant has not
provided me any material from which I might be able to establish that the proper
contractual procedures have been followed which might give rise to an entitlement
under the Contract for the claims made. As I am required to value the work in
accordance with the Contract, I therefore decide the value of this claim is $0.00
To Target Direct Cost Adjustment Collection:

$0.00

X-004
Claimed:
701

$52,025.00

Scheduled:

$nil

In the Claim, Delco claim the item “Additional Fuel Cost (Estimate v Actual cost per
litre)” and in support of its claim provide its supporting material which includes an
assessment of the total fuel usage on the Contract.
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702

In the Schedule, Origin asserts:
“This is a claim for an increase in the cost of fuel during the project. There is no
rise and fall provision in the Contract.
Of course, the Contractor has been paid for the actual cost of fuel used for FEF
equipment as an Actual Direct Cost. However, a rise if (sic) fuel price does not
entitle the Contractor to an adjustment to the Target Direct Cost.”

703

I have been unable to identify a rise and fall provision in the Contract and the Claimant
has not identified one in its claim. I therefore decide that the Claimant has not
satisfactorily identified the basis for which it asserts an entitlement to this cost.

704

I therefore decide the proper valuation of this claim is $0.00.
To Target Direct Cost Adjustment Collection:

$0.00

X-005
Claimed:
705

$664,816.11

Scheduled:

$nil

In the Claim, Delco claims the item “Cost of Additional Support, Maintenance, Materials”
and provides as its supporting material which includes a plant and labour allocation.

706

In the Schedule, Origin asserts:
X-005 – COST OF ADDITIONAL SUPPORT, MAINTENANCE, MATERIALS
Previously, in Letter 5205-001-028-L, the Contractor claimed a $737,853.11
adjustment to the Target Direct Cost for this item.
That letter did not state how the relevant invoices were said to entitle the
Contractor to adjustments to the Target Direct Cost. Further, the Contractor did
not even provide copies of the invoices referenced in the claim, as was its
stated intention in letter 5205-100-028-L.
In its Payment Claim, the Contractor now claims $664,816.11 for X-005 and
refers to the 922 invoices in Attachment 7 as support for this claim.
The only explanation for this claim is:
“Actual additional cost to the project, for items of supply, as a result of
delays is $664,812.11”
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This figure of $664,812.11 is also claimed by the Contractor as part of its Actual
Direct Cost. Both figures are simply the sum of all the Contractor’s invoices
less the sum of invoices the subject of previous claims.
No effort is made by the Contractor to identify which of the 922 invoices are
relevant to the X-005 claim.
There is still no attempt by the Contractor to identify how the unidentified
invoices are alleged to establish an entitlement to a valuation pursuant to clause
40.5 or delay costs pursuant to clause 36, such that the Contractor is entitled to
an adjustment to the Target Direct Costs pursuant to clause 1.3 of Appendix 1
of the Special Conditions of Contract.
Accordingly, this claim is rejected entirely.”
707

In the Application Delco asserts:
“Clause 1.3 of Appendix 1 - Payment Structure of the Special Conditions of
Contract states:
l.3

Target Direct Costs and Actual Direct Costs

The Target Direct Costs is the estimated amount shown in Item 3 of
Appendix 2 representing the Contractor’s estimate of the direct costs
associated with performing the work under the Contract. The Target
Direct Costs includes reimbursable costs for:
(a)

Labour directly involved in performing the work under the
Contract but excludes those personnel included in the Fixed
Management Fee;

(b)

Construction plant end equipment specifically excluded from the
Fixed Equipment Fee and listed in Appendix 3;

(c)

Temporary materials;

(d)

Permanent materials excluding those items supplied free issue
to the Contractor by the Principal;

(e)

Sub-contracted work (but excluding any amounts payable to a
subcontractor due to a default or breach of subcontract by the
Contractor);

(f)

Contingency being the amount shown at Item 7 of Appendix 2;

(g)

Fuel;
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(h)

Travel and accommodation for personnel excluded from the
Fixed
Management Fee except where provided by the Principal; and

(i)

Mobilisation, Demobilisation and wash down.

The Target Direct Costs excludes profit, GST and the costs covered by
the Fixed Management Fee.
For the purposes only of calculating the Target Profit payable under
clause 1.2(a) of this Appendix 1, the Target Direct Costs shall be
adjusted (by way of increase of (sic) decrease) for the following:
a)

Valuations under clause 40.5 of the General Conditions by
reason of a Latent Condition under clause 12 of the General
Conditions;

b)

Costs payable under clause 36 of the General Conditions;

c)

Variations valued under clause 40.5 of the General Conditions
and

d)

When the Contract requires a valuation under clause 40.5 of the
General Conditions of Contract.

Actual Direct Costs means the total of the amounts actually expended
or incurred by the Contractor to be calculated in accordance with this
clause and which are substantiated by documentary evidence to the
satisfaction of the Superintendent for the performance of the work under
the Contract in accordance with the requirements of he Contract. The
Actual Direct Costs includes the performance of the remedial work, but
shall not include damages payable by either party for any breach of
contract.
The quantum of the Actual Direct Costs will be assessed by the
Superintendent in the following manner:
(a)

for work performed by the Contractor directly, by applying the
rates quoted in Appendix 3 to the number of hours actually
worked by the relevant Contractor’s personnel and hours
actually worked by the relevant equipment (in each case to be
substantiated to the satisfaction of the Superintendent);
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(b)

for expenses end material costs provided by the Contractor, the
amount of those costs and expenses will be reimbursed at cost
excluding GST and shall be supported by Tax Invoices;

(c)

for work performed by subcontractors, the amounts properly
payable to the subcontractor for the performance of their work,
but excluding any amount payable because of a breach of
contract or default by the Contractor.
…

The Contractor shall be entitled to claim payment of Actual Direct Costs
by making claims for payment under clause 42.1 of the ... Contract.”
Target Direct Costs is the amount representing the Contractor’s estimate of the
direct costs associated with performing the work under the Contract.”
708

In the Response, Origin asserts:
“The Target Project Cost is only adjusted if the Target Profit and/or the Target
Direct Cost is adjusted. In this respect:
1.

Clause 1.2 of Appendix 1 of the Special Conditions of Contract provides
that Target Profit is only adjusted for valuations under Clause 40.5; and

2.

Clause 1.3 of Appendix 1 of the Special Conditions of Contract provides
that the Target Direct Cost is only adjusted for valuations under Clause
40.5 and costs payable under clause 36.

If the Actual Direct Costs are increased as a result of the Claimant’s inefficiency
or factors that are not caught by clause 40.5 or clause 36 of the Contract, then
there is no basis under the Contract to adjust the Target Direct Cost.”
709

It is apparent that the basis of the claim is that the Claimant considers that the “Target
Direct Costs is the amount representing the Contractor’s estimate of the direct costs
associated with performing the work under the Contract “.

710

The Claimant has not addressed the entitlement provisions for an adjustment to the
Target Direct Costs. The only provision for an adjustment of the Target Direct Cost is
the provision in respect of adjustment for the purposes only of calculating the Target
Profit payable under clause 1.2(a) of Appendix 1, namely adjustments for the following:
“a)

Valuations under clause 40.5 of the General Conditions by reason of a
Latent Condition under clause 12 of the General Conditions;

b)

Costs payable under clause 36 of the General Conditions;
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c)

Variations valued under clause 40.5 of the General Conditions and

d)

When the Contract requires a valuation under clause 40.5 of the
General Conditions of Contract.”

711

The Claimant has not identified any other provision for an entitlement to adjust the
Target Direct Cost.

712

Clause 1.3 of Appendix 1 of the Special Conditions of Contract provides, inter alia:
“l.3

Target Direct Costs and Actual Direct Costs
The Target Direct Costs is the estimated amount shown in Item 3 of
Appendix 2 [my emphasis] representing the Contractor’s estimate of the
direct costs associated with performing the work under the Contract.”

713

Item 3 of Appendix 2 of the Special Conditions of Contract provides:
“3. Target Direct Costs

714

$4,407,654.26”

I therefore prefer the Respondent’s submission, and find that the Claimant has not
identified a contractual entitlement to an adjustment sought.

715

I decide that the proper valuation of this claim is $0.00.
To Target Direct Cost Adjustment Collection:
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Target Direct Cost Adjustment Collection:
Variation
S-008, S-012, S-013, S-014, S-017, S-024, S030 and RFI-009

$56,003.07

S-011

$461.93

S-016

$31,491.00

S-018

$2,120.00

S-019

$15,087.10

S-020

$0.00

S-026

$8,482.34

S-031

$0.00

RFI-002

$115,566.26

RFI-003

$29,384.15

RFI-004

$17,970.26

RFI-007

-$7,117.33

RFI-008

$70,069.45

X-001

$0.00

X-002

$98,727.46

X-003

$0.00

X-004

$0.00

X-005

$0.00

TOTAL

716

Amount

$455,939.18

Therefore, I decide that the amount of the adjustment to the Target Direct Costs is
$455,939.18.
Adjustment to the Target Direct Costs = $455,939.18
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Adjustment to the Target Profit
717

In the Application, Delco provides:
“Delco claims a Target Profit after adjustment of $454,603.82 (GST excl).
Origin has scheduled an amount of $300,192.76 (GST excl).
The primary issue between the parties (and accordingly for the adjudicator to
determine) is the valuation of the Target Direct Cost.”
“Clause 1.2 of SCOC Appendix 1 states:
‘The Contractor shall:
(a)

be entitled to payment of an adjustment to the Target Profit calculated
by applying the Percentage Profit figure shown in Item 6 of Appendix 2
to the valuations under Clause 40.5 of the General Conditions of
Contract for adjustments to the Target Direct Costs.’

Clause 1.3 of SCOC Appendix 1 states:
‘The Target Direct Costs is the estimated amount shown in Item 3 of Appendix 2
representing the Contractor’s estimate of the direct costs associated with
performing the work under the Contract …’
Clause 1.3 of SCOC Appendix 1 also states:
‘For the purposes only of calculating the Target Profit payable under clause
1.2(a) of this Appendix 1, the Target Direct Costs shall be adjusted (by way of
increase of (sic) decrease) for the following:
i)

Valuations under clause 40.5 of the General Conditions by reason of a
Latent Condition under Clause 12 of the General Conditions;

ii)

Costs under clause 36 of the General Conditions;

iii)

Variations valued under clause 40.5 of the General Conditions; and

iv)

When the Contract requires a valuation under clause 40.5 of the
General Conditions of Contract.

The Target Profit shown at Item 2 of Appendix 2 is $282,705.16.
The Percentage Profit figure shown in Item 6 of Appendix 2 is 5%.”
718

I have already decided that the adjustment to the Target Direct Costs is $455,939.18.
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719

Clause 1.2 of Appendix 1 of the Special Conditions of Contract provides, inter alia:
“The Contractor shall:
(a)

be entitled to payment of an adjustment of the Target Profit calculated
by applying the Percentage Profit figure shown in Item 6 of Appendix 2
to the valuations under Clause 40.5 of the General Conditions of
Contract for adjustments to the Target Direct Costs.”

720

Item 6 of Appendix 2 of the Special Conditions of Contract provides:
“6. Percentage profit

721

5%”

CV-001 varied the terms of the Contract to the extent that, in regard to the Construction
of the Wallumbilla Entry, the Target Profit differs from that which would have been
otherwise payable under the Contract for that work.

722

In deciding the Target Direct Costs of $455,939.18, an amount of $98,727.46 was
included in respect of the Contract Variation CV-001. That amount is subject to the
adjustment to Target Profit identified in CV-001, namely, $5,174.26 and should
therefore be excluded from the Clause 1.2 adjustment.

723

Therefore, I consider the calculation of the adjustment to the Target Profit is as follows:
Adjustment to the Target Direct Costs:
Less CV-001, adjustment to Target Direct Costs:
Target Direct Costs subject to Clause 1.2 adjustment:
Adjustment as per Clause 1.2 @ 5%:
Add CV-001, adjustment to Target Profit:
Total Target Profit Adjustment:

724

$455,939.18
$98,727.46
$357,211.72
$17,860.59
$5,174.26
$23,034.85

I therefore decide the proper valuation of the adjustment to the Target Profit is
$23,034.85.
Adjustment to the Target Profit = $23,034.85

Adjusted Target Project Cost
725

In the Response, Origin asserts:
“The Claimant’s explanation of the commercial intension (sic) of the Contract
fails to adequately explain an important aspect of the payment regime. The
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Claimant is only entitled to additional Fixed Management Fee if the Adjusted
Target Project Cost exceeds 120% of the original Target Project Cost. The
Claimant is not entitled to extra Fixed Management Fee simply because its
Actual Direct Costs have increased.
The Target Project Cost is only adjusted if the Target Profit and/or the Target
Direct Cost is adjusted. In this respect:
1.

Clause 1.2 of Appendix 1 of the Special Conditions of Contract provides
that Target Profit is only adjusted for valuations under Clause 40.5; and

2.

Clause 1.3 of Appendix 1 of the Special Conditions of Contract provides
that the Target Direct Cost is only adjusted for valuations under Clause
40.5 and costs payable under clause 36.

If the Actual Direct Costs are increased as a result of the Claimant’s inefficiency
or factors that are not caught by clause 40.5 or clause 36 of the Contract, then
there is no basis under the Contract to adjust the Target Direct Cost.
In paragraph 156 of its adjudication application, the Claimant contends:
1.

It is entitled to an adjustment to the Target Project Cost for extra work
and delays for which the Respondent is responsible. That is not what
the Contract provides. The Claimant is only entitled to an adjustment to
the Target Project Cost if the Target Profit or Target Direct Cost is
adjusted. As stated above:
(a)

Clause 1.2 of Appendix 1 of the Special Conditions of Contract
provides that the Target Profit is only adjusted for valuations
under Clause 40.5; and

(b)

Clause 1.3 of Appendix 1 of the Special Conditions of Contract
provides that the Target Direct Cost is only adjusted for
valuations under Clause 40.5 and costs payable under clause
36.

Thus, unless the Claimant establishes either that costs are payable
under clause 36 or it has an entitlement to a valuation under Clause
40.5, the Claimant is not entitled to an adjustment of the Target Direct
Cost, the Target Profit or the Target Project Cost.
2.

Rain was something for which the Respondent was responsible. This
contention need only be restated to appreciate it is completely without
foundation. The Contract does not provide for adjustments to the
Target Profit or the Target Direct Cost for rain delays.
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3.

The “strike” was caused by the Respondent. There is simply no
substantiation for this allegation. In this respect, the adjudicator must
take into account that the Claimant does not in any way dispute the
Respondent’s detailed explanation for the events of December 2004 in
Appendix 2 of the payment schedule (which is in volume 5 of the
adjudication application).
Most critically:
(a)

the initial strike was not caused by the Respondent;

(b)

the Claimant mislead (sic) the Respondent as to the status of its
workforce; and

(c)

the strike ended quickly upon the Claimant’s termination of most
of its workforce and almost all of the delay was caused by the
delay in the Claimant putting in place a certified industrial
agreement (as it was always obliged to do before commencing
work on site).

4.

The Respondent was late in delivering pipe. Although it is conceded
there was some delay in the delivery of pipe (for the accelerated
delivery schedule only - there was no delay on the original delivery
schedule), for the reasons outlined in detail in Appendix 2 to the
payment schedule (in volume 5 of the adjudication application), this did
not give rise to any entitlement to an adjustment to the Target Project
Cost.

5.

The Claimant was delayed by right of way restrictions. As is set out in
detail in Appendix 2 to the payment schedule (in volume 5 of the
adjudication application), the Claimant was always subject to right of
way restrictions and in any event, any such restrictions did not lead to
any entitlement to adjustments to the Target Project Cost.

The Claimant relies on its report on project costs in the payment claim. As is
set out in detail in Appendix 2 to the payment schedule (in volume 5 of the
adjudication application), that report is fundamentally flawed. The adjudicator
must take into account the Claimant has not even attempted to address these
deficiencies, effectively conceding the issue.
In paragraph 160 of the adjudication application, the Claimant seems to suggest
that adjustments to the Target Direct Cost are made by valuations determined
under clauses 40.5 and 36 of the Contract. In section H.3 of the adjudication
application, the Claimant expands on this point to suggest it need not establish
an entitlement under clauses 40.5 or 36 for it to be entitled to an adjustment to
the Target Direct Cost, as those clauses are merely calculation mechanisms.
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This is a fundamental misconception. Clause 1.3 in Appendix 1 of the Special
Conditions of Contract provides:
“For the purposes only of calculating the Target Profit payable under clause
1.2(a) of this Appendix 1, the Target Direct Costs shall be adjusted (by way of
an increase or decrease) for the following:
a)

Valuations under clause 40.5 of the General Conditions by reason of a
Latent Condition under clause 12 of the General Conditions;

b)

Costs payable under clause 36 of the General Conditions;

c)

Variations valued under clause 40.5 of the General Conditions; and

d)

When the Contract requires a valuation under clause 40.5 of the
General Conditions of Contract.” (emphasis added)

The Claimant’s Target Direct Cost Summary attached to its payment claim
states that it only relies upon paragraphs b) and c) of that provision. Those
clauses state beyond question that there can only be an adjustment to the
Target Direct Cost if:
1.

cost (sic) are payable under clause 36 – if the Claimant cannot establish
a contractual entitlement to claim delay costs under clause 36, then it
cannot claim an adjustment to the Target Direct Cost; and

2.

there is a Variation - if the Claimant cannot establish a Variation to the
Contract, then it is not entitled to a valuation pursuant to clause 40.5
and it cannot claim an adjustment to the Target Direct Cost.

Indeed, the suggestion that valuations be performed under clauses 40.5 or
clause 36 without establishing a contractual entitlement under those provisions
is nonsensical, as those provisions are meaningless without a contractual
entitlement first basing been established.
S13(a) of the Act requires the adjudicator to calculate the amount of the
progress payment in accordance with the Contract. The Contract clearly
requires that a progress payment is only to contain adjustments to the Target
Direct Cost if the Claimant has established a contractual entitlement to a
variation claim pursuant to clause 40 of the Contact or delay costs pursuant to
clause 36 of the Contract.
726

I have already decided that the proper valuation of the adjustment to the Target Profit is
$23,034.85.
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727

I have also already decided that the amount of the adjustment to the Target Direct
Costs is $455,939.18.

728

Clause 1.5.2 of Appendix 1 of the Special Conditions of Contract provides:
“The Adjusted Target Project Cost shall be the total of the:
a)

Fixed Management Fee (before any adjustment is made in accordance
with the Contract);

b)

Target Profit; (as adjusted by item 1.2 of this Appendix 1)

c)

Target Direct Costs; (as adjusted by item 1.3 of this appendix 1) and

d)

Fixed Equipment Fee (Before any adjustment is made in accordance
with the Contract).”

729

Based on the adjustments that I have already decided the Adjusted Target Project Cost
would be:
Fixed Management Fee
Target Profit

$1,360,351.64
$282,705.16

Target Profit Adjustment
Target Direct Costs

$4,407,654.26

Target Direct Cost Adjustment

$455,939.18

Fixed Equipment Fee

$310,155.00

Adjusted Target Project Cost
730

$23,034.85

$6,839,840.09

Therefore, I decide that the Adjusted Target Project Cost is $6,839,840.09
Adjusted Target Project Cost = $6,839,840.09

Adjustment to the Fixed Management Fee
731

I have already decided that the Target Project Cost is $6,360,866.06

732

I have also already decided that the Adjusted Target Project Cost is $6,839,840.09

733

Therefore the percentage increase from the Target Project Cost to the Adjusted Target
Project Cost is $6,839,840.09 / $6,360,866.06 x 100 = 107.53%

734

Clause 1.1 of Appendix 1 of the Special Conditions of Contract provides, inter alia:
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“If the Adjusted Target Project Cost is:
(i)

greater than 120% of the Target Project Cost, then the Fixed
Management Fee will be increased by the percentage above 120% (ie
…….)

(ii)

less than or equal to the 120% of the Target Project Cost, then the
Contractor will be paid the Fixed Management Fee.”

735

As the increase is less then 120% the Claimant is not entitled to any increase in the
Fixed Management Fee by virtue of that adjustment.

736

However, CV-001 varied the terms of the Contract to the extent that, in regard to the
Construction of the Wallumbilla Entry, the Fixed Management Fee differs from that
which would have been otherwise payable under the Contract for that work.

737

CV-001 identifies that an adjustment to the Fixed Management Fee of $12,519.23 is
payable in respect of that variation.

738

I therefore decide the proper valuation of this adjustment is $12,519.23.
Adjustment to the Fixed Management Fee = $12,519.23

739

I therefore decide that the Fixed Management Fee after adjustment is $1,360,351,64 +
$12,519.23 = $1,372,870.87
To Collection:

$1,372,870.87

TARGET PROFIT
Claimed: $454,603.82
740

Scheduled: $300,192.76

Difference: $154,411.06

In the Application, Delco provides:
Adjusted Target Project Cost

$

1

Fixed Management Fee

2

Fixed Equipment Fee

3

Target Direct Cost (original target)

4,407,654.26

4

Target Direct Cost (additional per 36 and 40.5 GCOC)

3,437,973.25

5

Original Target Profit

282,705.16

6

Additional Target Profit (5% of Item 4)

171,898.66

ADJUSTED TARGET PROJECT COST

1,360,351.64
310,155.00

9,970,737.97

The adjusted Target Profit is therefore the sum of Items 5+6 being $454,603.82.
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741

It the Response, Origin submit:
“Clause 1.2 of Appendix 1 of the Special Conditions of Contract states that the
Target Profit is adjusted by 5% of any adjustment to Target Direct Cost for
valuations under clause 40.5. As there is only $246,266.87 in allowable
adjustments to Target Direct Costs, Target Profit is only adjusted upwards by
$12,313.34 ($246,266.87 x 5%), not $171,898.66 as claimed by the Claimant in
its adjudication application. Again, this issue will be determined by the
adjudicator’s assessment of the Adjusted Target Direct Cost. Once this figure
has been decided, the calculations necessary to determine the adjustment, if
any, to the Target Profit are uncontroversial.”

742

I have already decided that the adjustment to the Target Profit is $23,034.85.

743

I therefore decide that the Target Profit after adjustment is $282,705.16 + $23,034.85 =
$305,740.01

To Collection:

$305,740.01

FIXED EQUIPMENT FEE
Claimed: $310,155.00
744

Scheduled: $310,155.00

Difference: $0.00

There is no apparent dispute between the parties regarding the amount payable in
respect to the fixed equipment fee.

745

That is confirmed by Origin submission in the Response that:
“The parties agree there is no adjustment to the Fixed Equipment Fee.”

746

Therefore, I decide that the Fixed Equipment Fee after adjustment is $310,155.00.

To Collection:
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ACTUAL PROJECT COST
747

Clause 1.6 of Appendix 1 of the Special Conditions of Contract provides:
“The Actual Project Cost shall be the total of the:
a)

Fixed Management Fee (after any adjustment under clause 1.1 of this
Appendix 1);

b)

Target Profit (as adjusted under clause 1.2 of this Appendix 1);

c)

Actual Direct Costs certified by the Superintendent under clause 42.1 of
the General Conditions of Contract;

d)

Fixed Equipment Fee (after any adjustment under clause 1.4 of this
Appendix 1);

748

I have decided earlier that the Fixed Management Fee after all adjustments is
$1,372,870.87

749

I have decided earlier that the Target Profit after all adjustments is $305,740.01.

750

I have decided all of the Actual Direct Costs earlier, those costs total $7,530,348.15

751

I have decided earlier that the Fixed Equipment Fee after all adjustments is
$310,155.00.

752

Therefore I decide that the Actual Project Cost is:
$1,372,870.87 + $305,740.01 + $7,530,348.15 + $310,155.00 = $9,519,114.03

Actual Project Cost = $9,519,114.03
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PERFORMANCE BASED INCENTIVES
CONTRACTOR’S SHARE OF OVERRUNS
Claimed: -$197,891.31
753

Scheduled: -$300,192.76

Difference: $102,301.45

In the Application, Delco provides:
“There is no issue between the parties as to the formula for calculating this item.
The formula for valuing this item is set out at SCOC Appendix 1 clause 3.2.
That is acknowledged in Payment Schedule page 3 note 3.
The differences between the parties are:
(1)

the value of the amounts that are to be used in performing the
calculation, namely the Adjusted Target Project Costs and the Actual
Project Costs; and

(2)

the erroneous use of the Adjusted Target Profit ,figure in the calculation.

Delco relies on its calculation of those amounts as otherwise set out in this
Application.
In calculating this item Origin incorrectly uses the Adjusted Target Profit figure.
Clearly that is incorrect.
Delco submits that, properly adjusted, the contractor’s share of overruns is to be
calculated as follows:
Actual Project Cost
Fixed Management Fee

Amount ($)
1,360,351.64

Additional FMF

499,946.43

Adjusted Target Profit

454,603.82

Actual Direct Costs
Fixed Equipment Fee
ACTUAL PROJECT COST
ADJUSTED TARGET PROJECT COST
Underrun/Overrun

7,845,627.51
310,155.00
10,470,684.40
9,970,737.97
499,946.43
(overrun)

Delco must contribute to Overruns either at 30% of the overrun value or the Target
Profit, as contemplated in the SCOC at Appendix 1 3.8, whichever is the lesser.
30% of the overrun is equal to

149,983,93

This is less than the Target Profit of

282,705.16
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Delco’s contribution to the overrun of $499,946.43 is therefore
754

149,983.93

In the Response, Origin submit:
“The only significant difference between the parties on the incentives relates to
the value of cost overruns payable by the Claimant. Clause 3.2 of Appendix 1
of the Special Conditions of Contract states that the Claimant must pay to the
Respondent 30% of the difference between Actual Project Cost and Adjusted
Target Project Cost. As the Project suffered massive cost overruns, the Actual
Project Cost exceeded the Adjusted Target Project Cost by $1,849,851.28.
Accordingly, the amount payable to the Claimant has to be reduced by the full
amount of the Adjusted Target Profit, $300,192.76 (which is the limit of the cost
overrun deduction permitted by clause 3.8 of Appendix 1 of the Special
Conditions of Contract). Again, this issue will be determined by the adjudicator’s
assessment of the Adjusted Target Direct Cost and Actual Direct Cost. Once
these figures have been decided, the calculations necessary to determine
Claimant’s (sic) liability for cost overruns are uncontroversial.”

755

I have already decided that the Adjusted Target Project Cost is $6,839,840.09

756

I have already decided that the Actual Project Cost is $9,519,114.03

757

Clause 3.2 of Appendix 1 of the Special Conditions of Contract provides:
“Where the Actual Project Cost is greater than the Adjusted Target Project Cost
then the Contractor shall pay the Principal 30% of the difference between the
Actual Project Cost and the Adjusted Target Project Cost.”

758

Therefore 30% of the difference between the Adjusted Target Project Cost and the
Actual Project Cost is ($9,519,114.03 - $6,839,840.09) x 30% = $803,782.18

759

Clause 3.8 of Appendix 1 of the Special Conditions of Contract provides:
“The Contractor’s liability, if any, for payments to the Principal pursuant to
clause 3 of this Appendix 1 shall be limited to the value shown in Item 8 of
Appendix 2.”

760

Item 8 of Appendix 2 of the Special Conditions of Contract provides that limit of liability
as:

“100 % of Target Profit (adjusted in accordance with the Contract).”

761

I have decided earlier that the Target Profit after all adjustments is $305,740.01.

762

Therefore, I decide that the proper valuation of this item is -$305,740.01.
To Collection:
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QUALITY OF WORKMANSHIP – WELDING DEFECTS
Claimed: $14,135.26
763

Scheduled: $14,393.97

Difference: -$258.71

It is agreed between the parties that the Claimant is entitled to this performance based
incentive.

764

The agreed entitlement is 5% of the Target Profit, this entitlement arises from Clause
3.3(a) of Appendix 1 of the Special Conditions of Contract for a repair rate of 1% or
less.

765

As I have decided a Target Profit of $305,740.01, the amount due to the Claimant is 5%
x $305,740.01 = $15,287.00.

766

I decide that the Claimant is entitled to a payment in the amount of $15,287.00 as the
Quality of Workmanship Incentive for Welding Defects.
To Collection: $15,287.00

ENVIRONMENTAL
Claimed: $28,270.52
767

Scheduled: $28,787.94

Difference: -$517.42

It is agreed between the parties that the Claimant is entitled to this performance based
incentive.

768

The agreed entitlement is 10% of the Target Profit, this entitlement arises from Clause
3.5(a) of Appendix 1 of the Special Conditions of Contract for zero (0) Reportable
Incidents.

769

As I have decided a Target Profit of $305,740.01, the amount due to the Claimant is
10% x $305,740.01 = $30,574.00.

770

I decide that the Claimant is entitled to a payment in the amount of $30,574.00 as the
Environmental Performance Incentive.
To Collection: $30,570.00

CULTURAL HERITAGE
Claimed: $28,270.52
771

Scheduled: $28,787.94

Difference: -$517.42

It is agreed between the parties that the Claimant is entitled to this performance based
incentive.
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772

The agreed entitlement is 10% of the Target Profit, this entitlement arises from Clause
3.6(a) of Appendix 1 of the Special Conditions of Contract for zero (0) Reportable
Breaches.

773

As I have decided a Target Profit of $305,740.01, the amount due to the Claimant is
10% x $305,740.01 = $30,574.00.

774

I decide that the Claimant is entitled to a payment in the amount of $30,574.00 as the
Cultural Heritage Performance Incentive.
To Collection: $30,574.00

PAID TO DATE
Claimed: $9,558,894.92
775

Scheduled: $9,575,352.95

Difference: $16,458.03

In the Claim, Delco identify:
“Paid to Date TOTAL (see attached Origin Payments Summary) $9,558,894,92.”

776

In the Schedule, Origin reply:
“Paid to Date Total $9,575,352.95 See attached Payments Summary – Attachment D”

777

At Attachment D the Respondent sets out a schedule which is markedly different to the
Claimant’s, however, the Respondent has attached to its schedule copies of all of the
Claimant’s tax invoices which support the Respondent’s position on the amount paid.

778

In its Adjudication Application the Claimant has conceded that “Delco agrees to the
amount scheduled by Origin in respect of this item”.

779

I therefore decide that the amount paid to the date of the Payment Claim is
$9,575,352.95.
To Collection: ($9,575,352.95)
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THE ADJUDICATED AMOUNT
780

Section 26(1)(a) requires that I am to decide the amount of the progress payment, if
any, to be paid by the Respondent to the Claimant (the adjudicated amount).

781

In the Application the Claimant submitted: “Pursuant to s. 26(l) of the Act the
Adjudicator should determine that the amount of the progress payment to be paid by
Origin to Delco is $1,855,161.49 (incl GST), calculated as follows (or such other amount
as the adjudicator may find):
ITEM

$

Target Project Cost
Fixed Management Fee
Fixed Equipment Fee
Target Direct Cost
Target Profit
TARGET PROJECT COST

1,360,351.64
310,155.00
4,407,654.26
282,705.16
6,360,866.06

Adjusted Target Project Cost
Fixed Management Fee
Fixed Equipment Fee
Target Direct Cost
Target Profit
ADJUSTED TARGET PROJECT COST
Increase from Original
Additional % FMF

1,360,351.64
310,155.00
7,845,627.51
454,603.82
9,970,737.97
156.75%
36.75%

Actual Project Cost
Fixed Management Fee

1,360,351.64

Additional FMF

499,946.43

Adjusted Target Profit

454,603.82

Actual Direct Costs
Fixed Equipment Fee
ACTUAL PROJECT COST
Underrun/Overrun

7,845,627.51
310,155.00
10,470,684.40
499,946.43

Contractor’s Remuneration
Fixed Management Fee (after adjustment)
Target Profit (after adjustment)
Actual Direct Costs
Fixed Equipment Fee

1,860,298.07
454,603.82
7,845,627.51
310,155.00

Performance Based Incentives
Contractor’s share of savings
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Contractor’s share of overruns

149,983.93

Quality of Workmanship incentive
a) Welding (5%)

14,135.26

b) Coating Defects (0%)

-

Safety (0%)

-

Environmental (10%)

28,720.52

Cultural Heritage (10%)

28,720.52

Landowner Relations (0%)
CONTRACTOR’S REMUNERATION
GST @ 10%
TOTAL ENTITLEMENT
Paid to Date Total

10,391,376.76
1,039,137.68
11,430,514.44
9,575,352.95

Total
782

It is my decision that the adjudicated amount payable to Delco in this progress payment
is $643,436.97 (including GST).

783

The calculation of the adjudicated amount is set out in the Collection below:
Collection
Payable to Delco in this progress payment
Actual Direct Costs:
Undisputed Timesheets
Labour Deductions

$4,738,158.67
$184,677.59

Equipment Deductions

$21,575.00

Wet Weather Insurance Claim

$77,501.98

QR Back Charge for HDD Rail Crossing
Adjustment to Accruals
Unsubstantiated Direct Cost Invoices

$0.00
$221,920.28
$2,286,514.63

Total Actual Direct Costs

$7,530,348.15

Fixed Management Fee

$1,372,870.87

Target Profit

$305,740.01

Fixed Equipment Fee

$310,155.00
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Incentive: Contractors Share of Overruns

-$305,740.01

Incentive: Quality of Work, Welding

$15,287.00

Incentive: Environmental

$30,574.00

Incentive: Cultural Heritage

$30,574.00

Sub-total
GST
Amount of Progress Payment to be paid
Paid to date
Amount payable to Delco
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DUE DATE FOR PAYMENT
784

Section 26(1)(b) requires that I am to decide the date on which any amount became or
becomes payable.

785

When considering the provisions of the contract I have already decided that the contract
does contain a relevant provision about when a progress payment becomes payable.

786

I decided that the provision at Section 15(1)(a) of the Act prevails, that is, the payment
became payable thirty days after the payment schedule was issued.

787

The Payment Schedule is dated, and was served on, 6 October 2005. The date falling
thirty calendar days after 6 October 2005 is 5 November 2005.

788

For the Payment Claim the subject of this adjudication application it is my decision that
the due date for payment is 5 November 2005, being 30 calendar days after 6 October
2005.

RATE OF INTEREST
789

Section 26(1)(c) requires that I am to decide the rate of interest payable on any amount.

790

When considering the provisions of the contract I have already decided that the
prevailing provision as to the rate of interest payable on the unpaid amount of a
progress payment is Section 15(2)(a), the rate prescribed under the Supreme Court Act
1995, section 48(1) for debts under a judgment or order, currently 10% per annum.

791

For the Payment Claim the subject of this adjudication application it is my decision that
the rate of interest payable on the amount due is 10% per annum.
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SUBMISSIONS ON FEES
792

In the Application, Delco submit:
“The Claimant submits that this is an appropriate case for the Respondent to
pay the Adjudicator’s fees and expenses and the ANA fees, for the following
reasons:
(1)

It is readily apparent that Delco is entitled to a substantial progress
payment. This is something which was (or should have been) obvious to
Origin.

(2)

The position taken by Origin in denying that Delco is entitled to any
progress payment under the Act is obviously and manifestly
unreasonable.

Delco has been put to substantial cost and expense (and there will be a
substantial expense in the Adjudicator’s fees and expenses), which could have
been avoided or substantially reduced if Origin had made a reasonable
assessment of the Payment Claim.”
793

In the Response, Origin submit:
“If the adjudicator concludes that the Claimant is not entitled to any payment, as
the Respondent contends, then the adjudicator should determine that the
Claimant pay all costs of the adjudicator, as the whole adjudication process was
unnecessary.
In assessing the parties respective merits, the adjudicator should consider:
1.

The Claimant has persistently taken a completely unrealistic view of its
entitlement to payment, destroying any prospect of the parties resolving
their disputes;

2.

The Claimant has ignored the proper basis for determining adjustments
to the Target Direct Cost; and

3.

The Claimant refuses to accept its full contractual responsibility for cost
overruns in this project.”

794

The Claimant and Respondent have both fully participated in this statutory process. The
commitment of each party appears genuine and the cases put by each party are not
without some merit. That is clearly demonstrated by the Claimant’s concession of some
items when making the Application and the Respondent’s concession of some items
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when making the Response. There is nothing in the material before me to suggest that
either party were intentionally frivolous, vexatious or malevolent in their conduct.

AUTHORISED NOMINATING AUTHORITY’S FEES
795

Section 34(3)(b) of the Act provides that the Claimant and Respondent are each liable
to contribute to the payment of any Authorised Nominating Authority fee in equal
proportions or in the proportions the adjudicator to whom the Adjudication Application is
referred may decide.

796

The Claimant and Respondent have equally participated in this statutory process. There
has been nothing in either party’s conduct that sways me from the default provision in
the Act in regard to the Authorised Nominating Authority’s application fee.

797

I therefore decide that both the Claimant and Respondent are liable for the Authorised
Nominating Authority application fee in equal proportions.

798

However, a request for the issue of an adjudication certificate would only arise if the
Respondent fails to act pursuant to the provisions of the Act, not due to any failing of
the Claimant.

799

I therefore decide that the Respondent is liable for the Authorised Nominating Authority
certificate fee.

ADJUDICATOR’S FEES
800

Section 35(3) of the Act provides that the Claimant and Respondent are each liable to
contribute to the payment of the adjudicator’s fees and expenses in equal proportions or
in the proportions the adjudicator decides.

801

The Claimant and Respondent have both fully participated in this statutory process.
There has been nothing in either party’s conduct that sways me from the default
provision in the Act in regard to the Adjudicator’s fees and expenses.

802

I therefore decide that both the Claimant and Respondent are liable for the adjudicator’s
fees and expenses in equal proportions.
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APPENDIX ONE
Reconciliation of Nationwide Hire invoices for the Adjustments to Accruals
Comparison of invoices, timesheets (weekly accruals) and claimed accrual adjustments.
NATIONWIDE HIRE RECONCILLIATION
week 44
Vehicle\Date

week 45

25/10/04 26/10/04 27/10/04 28/10/04 29/10/04 30/10/04 31/10/04

1/11/04 2/11/04 3/11/04 4/11/04 5/11/04 6/11/04 7/11/04

WVE 522 Hino Crane Truck
Invoiced

$290

$290

$290

$290

Timesheet

$290

$290

$290

$290

$290

$290

$290
$290

Accrual

$290

$290

$290

$290

$290

$290

$290

868 HMW Hino Crane Truck
Invoiced
Timesheet
Accrual
524 IHR Hino Crane Truck
Invoiced
Timesheet
Accrual
ZGA 947 Isuzu Crane Truck
Invoiced
Timesheet
Accrual
XUB 600 Hino Crane Truck
Invoiced
Timesheet
Accrual

week 44
Vehicle\Date

week 45

25/10/04 26/10/04 27/10/04 28/10/04 29/10/04 30/10/04 31/10/04

1/11/04 2/11/04 3/11/04 4/11/04 5/11/04 6/11/04 7/11/04

459 HQC Hino Flatbed
Invoiced
Timesheet
Accrual
AA83LM Isuzu 18 seat Bus
Invoiced
Timesheet

identified as BOJ
684

$195

$195

$195

$195

$195

$195

$195

Accrual

no rego identified

$195

$195

$195

$195

$195

$195

$195

$195

$195

$195

$195

$195

$195

$195

$195

$195

$195

$195

$195

$195

$195

$195

$195

$195

$195

$195

$195

$195

668 IHR Isuzu 18 Seat Bus
Invoiced

$195

$195

$195

$195

Timesheet
Accrual

no rego identified

896 HQP Fitters Truck
Invoiced

$165

Timesheet

$165

$165

$165

$165

$165

$165

$165

$165

$165

no rego identified

$165

$165

$165

$165

$165

$165

$165

$165

$165

no rego identified

$165

$165

$165

$165

$165

$165

$165

Accrual
876 HOO Hino Flatbed
Invoiced
Timesheet
Accrual

week 44
Vehicle\Date

25/10/04 26/10/04 27/10/04 28/10/04 29/10/04 30/10/04 31/10/04
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NATIONWIDE HIRE
RECONCILLIATION

Vehicle\Date

week 46
week 47
8/11/04 9/11/04 10/11/04 11/11/04 12/11/04 13/11/04 14/11/04 15/11/04 16/11/04 17/11/04 18/11/04 19/11/04 20/11/04 21/11/04

WVE 522 Hino Crane Truck
Invoiced

$290

$290

$290

$290

Timesheet

$290

$290

$290

$290

$290

$290

Accrual

$290

$290

$290

$290

$290

$290

$290

$290

$290

$290

$290

$290

$290

$290

868 HMW Hino Crane Truck
Invoiced
Timesheet
Accrual
524 IHR Hino Crane Truck
Invoiced
Timesheet
Accrual
ZGA 947 Isuzu Crane Truck
Invoiced
Timesheet
Accrual
XUB 600 Hino Crane Truck
Invoiced
Timesheet
Accrual

Vehicle\Date

week 46
week 47
8/11/04 9/11/04 10/11/04 11/11/04 12/11/04 13/11/04 14/11/04 15/11/04 16/11/04 17/11/04 18/11/04 19/11/04 20/11/04 21/11/04

459 HQC Hino Flatbed
Invoiced
Timesheet
Accrual
AA83LM Isuzu 18 seat Bus
Invoiced
Timesheet

$195

$195

$195

$195

$195

$195

Accrual

$195

$195

$195

$195

$195

$195

$195

668 IHR Isuzu 18 Seat Bus
Invoiced

$195

$195

$195

$195

$195

$195

$195

Timesheet

$195

$195

$195

$195

$195

$195

Accrual

$195

$195

$195

$195

$195

$195

$195

896 HQP Fitters Truck
Invoiced

$165

$165

$165

$165

$165

$165

$165

Timesheet

$165

$165

$165

$165

$165

$165

$165

$165

$165

$165

$165

$165

$195

$195

$195

$195

$195

$195

$195

$195

$195

$195

$195

$195

$195

$195

$165

$165

$165

$165

$165

$165

$165

Accrual
876 HOO Hino Flatbed
Invoiced
Timesheet
Accrual

Vehicle\Date

$165

week 46
week 47
8/11/04 9/11/04 10/11/04 11/11/04 12/11/04 13/11/04 14/11/04 15/11/04 16/11/04 17/11/04 18/11/04 19/11/04 20/11/04 21/11/04
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NATIONWIDE HIRE
RECONCILLIATION

Vehicle\Date
WVE 522 Hino Crane Truck
Invoiced

week 48
Week 1
22/11/04 23/11/04 24/11/04 25/11/04 26/11/04 27/11/04 28/11/04 27/12/04 28/12/04

$290

Timesheet
Accrual

$290

$290

29/12/04

30/12/04 31/12/04 1/1/05 2/1/05

NOTHING
RELATING

$290

$290

$290

$290

$290

$290

$290

$290

$290

$290

TO THIS

$290

$290

$290

$290

$290

$290

SUPPLIER
DURING

868 HMW Hino Crane
Truck

THIS

Invoiced

PERIOD

$232 $232

Timesheet
Accrual
524 IHR Hino Crane Truck
Invoiced

$290

$290

$290

$290

$290

$290

Timesheet
Accrual
ZGA 947 Isuzu Crane Truck
Invoiced
Timesheet
Accrual
XUB 600 Hino Crane Truck
Invoiced

$165

$165

$165

$165

$165

$132

$132

$232

$232

$165

Timesheet
Accrual

Vehicle\Date
459 HQC Hino Flatbed
Invoiced

week 48
Week 1
22/11/04 23/11/04 24/11/04 25/11/04 26/11/04 27/11/04 28/11/04 27/12/04 28/12/04

$279

$279

$279

$279

$279

29/12/04
NOTHING
RELATING

$279

Timesheet

TO THIS

Accrual

SUPPLIER
DURING
THIS
PERIOD

AA83LM Isuzu 18 seat Bus
Invoiced

$195

Timesheet

$195

$195

$195

$195

$195

$195

$195

$195

$195
$195

$195

Accrual

$195

$195

$195

$195

$195

$195

$195

668 IHR Isuzu 18 Seat Bus
Invoiced

$195

$195

$195

$195

$195

$195

$195

$195

$195

$195

Timesheet

$195

$195

Accrual

$195

$195

$195

$195

$195

$195

$195

896 HQP Fitters Truck
Invoiced

$165

$165

$165

$165

$165

$165

$165

$165

$165

$165

$165

Timesheet

no rego
identified

$156 $156

no rego
identified

$156 $156

$165

Accrual
876 HOO Hino Flatbed
Invoiced

30/12/04 31/12/04 1/1/05 2/1/05

$132 $132

$165

$165

$165

$165

$165

$165

$165

$165

$165

$165

$165

$165

Timesheet
Accrual

Vehicle\Date

week 48
Week 1
22/11/04 23/11/04 24/11/04 25/11/04 26/11/04 27/11/04 28/11/04 27/12/04 28/12/04
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NATIONWIDE HIRE
RECONCILLIATION

Vehicle\Date

Week 2
Week 3
3/1/05 4/1/05 5/1/05 6/1/05 7/1/05 8/1/05 9/1/05 10/1/05 11/1/05 12/1/05

13/1/05 14/1/05 15/1/05 16/1/05

WVE 522 Hino Crane Truck
Invoiced
Timesheet
Accrual

$232

$290

$290

$290

$290

$290

$290

$290

$290

$290

$290

$290

$290

$290

$290

$290

$290

$290

$290

$290

$290

$290

$290

$290

$290

$290

$290

$290

$290

$290

$290

$290

$290

$290

$290

$290

$290

$290

$290

$290 $290
no rego
identified

$290

$290

$290

$290

$290

$290

$290

$290

$290

$290

$290

$290

$290

$290

$290

$290

$290

$290

$290

$290

868 HMW Hino Crane
Truck
Invoiced
Timesheet
Accrual
524 IHR Hino Crane Truck
Invoiced
Timesheet
Accrual
ZGA 947 Isuzu Crane Truck
Invoiced

$290

Timesheet
Accrual

$132

XUB 600 Hino Crane Truck
Invoiced

$165

$165

$165

$165

$165

$165

$165

$165

$165

$165

$165

$165

$165

$165

$165

$165

$165

$165

$165

$165

$165

$165

$165

$165

$165

$165

$290

$290

$290

$290

$290

$290

$290

$290

$290

$290

$290

$290

$290

Timesheet
Accrual

Vehicle\Date

$232

Week 2
Week 3
3/1/05 4/1/05 5/1/05 6/1/05 7/1/05 8/1/05 9/1/05 10/1/05 11/1/05 12/1/05

459 HQC Hino Flatbed
Invoiced

13/1/05 14/1/05 15/1/05 16/1/05

$279

$279

$279

$279

$279

$279

$279

$279

$279

$279

$279

$279

$279

$195

$195

$195

$195

$195

$195

$195

$195

$195

$195

$195

$195

$195

$195

$195

$195

$195

$195

$195

$195

$195

$195

$195

$195

$195

$195

$195

$195

$195

$195

$195

$195

$195

$195

$195

$195

$195

$195

$195

$195

$195

$195

$195

$195

$195

$195

$195

$195

$195

$195

$195

$195

$165

$165

$165

$165

$165

$165

$165

$165

$165

$165

$165

$165

$165

$165

$165

$165

$165

$165

$165

$165

$165

$165

$165

$165

$165

$165

$165

$165

$165

$165

$165

$165

$165

$165

$165

$165
no rego
identified

$165

$165

$165

Timesheet
Accrual
AA83LM Isuzu 18 seat Bus
Invoiced
Timesheet
Accrual

$156

668 IHR Isuzu 18 Seat Bus
Invoiced
Timesheet
Accrual

$195
$156

896 HQP Fitters Truck
Invoiced
Timesheet
Accrual
876 HOO Hino Flatbed
Invoiced

$132

Timesheet

$165

Accrual

Vehicle\Date

Week 2
Week 3
3/1/05 4/1/05 5/1/05 6/1/05 7/1/05 8/1/05 9/1/05 10/1/05 11/1/05 12/1/05
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NATIONWIDE HIRE
RECONCILLIATION

Vehicle\Date

Week 4
Week 5
17/1/05 18/1/05 19/1/05 20/1/05 21/1/05 22/1/05 23/1/05
24/1/05 25/1/05 26/1/05 27/1/05 28/1/05 29/1/05 30/1/05

WVE 522 Hino Crane Truck
Invoiced
Timesheet

$290

$290

$290

$290

$290

$290

$290

$290

$290

$290

$290

$290

$290

$290

Accrual

$290

$290

$290

$290

$290

$290

$290

$290

$290

$290

$290

$290

$290

$290

$290

$290

$290

$290

$290

$290

$290

$290

$290

$290

$290

$290

$290

$290

ZGA 947 Isuzu Crane Truck
Invoiced

$290

$290

$290

$290

$290

$290

$290

$290

$290

$290

$290

$290

$290

$290

Timesheet

$290

$290

$290

$290

$290

$290

$290

$290

$290

$290

$290

$290

$290

$290

Accrual

$165

$165

$165

$165

$165

$165

$165

$165

$165

$165

$165

$165

$165

$165

XUB 600 Hino Crane Truck
Invoiced

$165

$165

$165

$165

$165

$165

$165

$165

$165

$165

$165

$165

$165

$165

$290

$290

$290

$290

$290

$290

$290

$290

$290

$290

$290

$290

$290

$290

868 HMW Hino Crane
Truck
Invoiced
Timesheet
Accrual
524 IHR Hino Crane Truck
Invoiced
Timesheet
Accrual

Timesheet
Accrual

Vehicle\Date
459 HQC Hino Flatbed
Invoiced

Week 4
Week 5
17/1/05 18/1/05 19/1/05 20/1/05 21/1/05 22/1/05 23/1/05
24/1/05 25/1/05 26/1/05 27/1/05 28/1/05 29/1/05 30/1/05

$279

$279

$279

$279

$279

$279

$279

$279

$279

$279

$279

$279

$279

$279

AA83LM Isuzu 18 seat Bus
Invoiced

$195

$195

$195

$195

$195

$195

$195

$195

$195

$195

$195

$195

$195

$195

Timesheet

$195

$195

$195

$195

$195

$195

$195

$195

$195

$195

$195

$195

$195

$195

Accrual

$195

$195

$195

$195

$195

$195

$195

$195

$195

$195

$195

$195

$195

$195

668 IHR Isuzu 18 Seat Bus
Invoiced

$195

$195

$195

$195

$195

$195

$195

$195

$195

$195

$195

$195

$195

$195

Timesheet

$195

$195

$195

$195

$195

$195

$195

$195

$195

$195

$195

$195

$195

$195

Accrual

$195

$195

$195

$195

$195

$195

$195

$195

$195

$195

$195

$195

$195

$195

896 HQP Fitters Truck
Invoiced

$165

$165

$165

$165

$165

$165

$165

$165

$165

$165

$165

$165

$165

$165

Accrual

$165

$165

$165

$165

$165

$165

$165

$165

$165

$165

$165

$165

$165

$165

876 HOO Hino Flatbed
Invoiced

$165

$165

$165

$165

$165

$165

$165

$165

$165

$165

$165

$165

$165

$165

Timesheet

$165

$165

$165

$165

$165

$165

$165

$165

$165

$165

$165

$165

$165

$165

Timesheet
Accrual

Timesheet

Accrual

Vehicle\Date

Week 4
Week 5
17/1/05 18/1/05 19/1/05 20/1/05 21/1/05 22/1/05 23/1/05
24/1/05 25/1/05 26/1/05 27/1/05 28/1/05 29/1/05 30/1/05
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RECONCILLIATION

Vehicle\Date

Week 6
Week 7
31/1/05 1/2/05 2/2/05 3/2/05 4/2/05 5/2/05 6/2/05
7/2/05 8/2/05 9/2/05 10/2/05 11/2/05 12/2/05 13/2/05

WVE 522 Hino Crane Truck
Invoiced
Timesheet

$290

Accrual

$290

868 HMW Hino Crane Truck
Invoiced

$290

$290

$290

$290

$290

$290

$290

$290

$290

$290

$290

$290

$290

$290

$290

$290

$290

$290

$290

$290

Timesheet
Accrual
524 IHR Hino Crane Truck
Invoiced
Timesheet
Accrual
ZGA 947 Isuzu Crane Truck
Invoiced
Timesheet

$290

Accrual

$165

XUB 600 Hino Crane Truck
Invoiced

$165

$290

Timesheet
Accrual

Vehicle\Date
459 HQC Hino Flatbed
Invoiced

$290

Week 6
Week 7
31/1/05 1/2/05 2/2/05 3/2/05 4/2/05 5/2/05 6/2/05
7/2/05 8/2/05 9/2/05 10/2/05 11/2/05 12/2/05 13/2/05

$279

$279

$279

$279

$279

$279

$279

$195

$195

$195

$195

$195

$195

$195

$195

$195

$165

$165

$165

$165

$165

$165

Timesheet
Accrual
AA83LM Isuzu 18 seat Bus
Invoiced

$195

Timesheet

$195

Accrual

$195

668 IHR Isuzu 18 Seat Bus
Invoiced

$195

Timesheet

$195

Accrual

$195

896 HQP Fitters Truck
Invoiced

$165

$195

$195

$195

$195

$195

$165

$165

$165

Timesheet
Accrual

$165

876 HOO Hino Flatbed
Invoiced

$165

Timesheet

$165

$165

Accrual

Vehicle\Date

Week 6
Week 7
31/1/05 1/2/05 2/2/05 3/2/05 4/2/05 5/2/05 6/2/05
7/2/05 8/2/05 9/2/05 10/2/05 11/2/05 12/2/05 13/2/05
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Week 8
Vehicle\Date

Week 9

14/2/05 15/2/05 16/2/05 17/2/05 18/2/05 19/2/05 20/2/05

21/2/05 22/2/05 23/2/05 24/2/05 25/2/05 26/2/05 27/2/05

WVE 522 Hino Crane Truck
Invoiced
Timesheet

$290

$290

$290

$290

$290

$290

$290

$290

$290

$290

$290

$290

$290

$290

$290

$290

$290

$290

$290

$290

$290

$290

$290

$290

$290

$290

$290

$290

ZGA 947 Isuzu Crane Truck
Invoiced

$290

$290

$290

$290

$290

$290

$290

$290

$290

$290

$290

$290

$290

$290

Timesheet

$290

$290

$290

$290

$290

$290

$290

$290

$290

$290

$290

$290

$290

$290

Accrual
868 HMW Hino Crane
Truck
Invoiced
Timesheet
Accrual
524 IHR Hino Crane Truck
Invoiced
Timesheet
Accrual

Accrual
XUB 600 Hino Crane Truck
Invoiced
Timesheet
Accrual

Week 8
Vehicle\Date
459 HQC Hino Flatbed
Invoiced

Week 9

14/2/05 15/2/05 16/2/05 17/2/05 18/2/05 19/2/05 20/2/05

21/2/05 22/2/05 23/2/05 24/2/05 25/2/05 26/2/05 27/2/05

$279

$279

$279

$279

$279

$279

$279

$279

$279

$279

$279

$279

$279

$279

$195

$195

$195

$195

$195

$195

$195

$195

$195

$195

$195

$195

$195

668 IHR Isuzu 18 Seat Bus
Invoiced

$195

$195

$195

$195

$195

$195

$195

$195

$195

$195

$195

$195

$195

Timesheet

$195

$195

$195

$195

$195

$195

$195

$195

$195

$195

$195

$195

$195

$165

$165

$165

$165

$165

$165

$165

$165

$165

$165

$165

$165

$165

$165

$165

$165

$165

$165

$165

$165

$165

$165

$165

$165

$165

$165

$165

$165

Timesheet
Accrual
AA83LM Isuzu 18 seat Bus
Invoiced
Timesheet
Accrual

$195

Accrual
896 HQP Fitters Truck
Invoiced
Timesheet
Accrual
876 HOO Hino Flatbed
Invoiced
Timesheet
Accrual

Week 8
Vehicle\Date

14/2/05 15/2/05 16/2/05 17/2/05 18/2/05 19/2/05 20/2/05
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RECONCILLIATION
Week 10
Vehicle\Date

Week 11

28/2/05 1/3/05 2/3/05 3/3/05 4/3/05 5/3/05 6/3/05

7/3/05 8/3/05 9/3/05 10/3/05 11/3/05 12/3/05 13/3/05

WVE 522 Hino Crane Truck
Invoiced
Timesheet

$290

$290

$290

$290

$290

$290

$290

$290

$290

$290

$290

$290

$290

$290

$290

$290

$290

$290

$290

$290

$290

$290

$290

$290

$290

$290

$290

$290

$290

$290

$290

$290

$290

$290

$290

$290

$290

$290

$290

$290

$290

$290

$290

$290

$290

$290

$290

$290

$290

$290

$290

Accrual
868 HMW Hino Crane
Truck
Invoiced
Timesheet
Accrual
524 IHR Hino Crane Truck
Invoiced
Timesheet
Accrual
ZGA 947 Isuzu Crane Truck
Invoiced
Timesheet
Accrual
XUB 600 Hino Crane Truck
Invoiced
Timesheet
Accrual

Week 10
Vehicle\Date
459 HQC Hino Flatbed
Invoiced

Week 11

28/2/05 1/3/05 2/3/05 3/3/05 4/3/05 5/3/05 6/3/05

7/3/05 8/3/05 9/3/05 10/3/05 11/3/05 12/3/05 13/3/05

$279

Timesheet
Accrual
AA83LM Isuzu 18 seat Bus
Invoiced
Timesheet
Accrual
668 IHR Isuzu 18 Seat Bus
Invoiced

$195

Timesheet
Accrual
896 HQP Fitters Truck
Invoiced

$165

$165

$165

$165

$165

$165

$165

$165

$165

$165

$165

$165

$165

$165

$165

$165

$165

$165

$165

$165

Timesheet
Accrual
876 HOO Hino Flatbed
Invoiced
Timesheet

$165

Accrual

Week 10
Vehicle\Date

28/2/05 1/3/05 2/3/05 3/3/05 4/3/05 5/3/05 6/3/05
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NATIONWIDE HIRE
RECONCILLIATION
Week 12
Vehicle\Date

Week 13

14/3/05 15/3/05

16/3/05 17/3/05 18/3/05 19/3/05 20/3/05

21/3/05 22/3/05 23/3/05 24/3/05 25/3/05 26/3/05 27/3/05

WVE 522 Hino Crane Truck
Invoiced
Timesheet

$290

$290

$290

$290

$290

$290

$290

$290

$290

Accrual

$290

$290

$290

$290

$290

$290

$290

$232

$232

$232

$232

$232

$232

$232

868 HMW Hino Crane
Truck
Invoiced

$290

$290

$290

$290

$290

$290

$290

$290

$290

$290

$290

$290

$290

$290

Timesheet
Accrual
524 IHR Hino Crane Truck
Invoiced
Timesheet
Accrual
ZGA 947 Isuzu Crane Truck
Invoiced
Timesheet
Accrual
XUB 600 Hino Crane Truck
Invoiced
Timesheet
Accrual

Week 12
Vehicle\Date

14/3/05 15/3/05

Week 13
16/3/05 17/3/05 18/3/05 19/3/05 20/3/05

21/3/05 22/3/05 23/3/05 24/3/05 25/3/05 26/3/05 27/3/05

459 HQC Hino Flatbed
Invoiced
Timesheet
Accrual
AA83LM Isuzu 18 seat Bus
Invoiced
Timesheet
Accrual
668 IHR Isuzu 18 Seat Bus
Invoiced
Timesheet
Accrual
896 HQP Fitters Truck
Invoiced
Timesheet
Accrual
876 HOO Hino Flatbed
Invoiced
Timesheet
Accrual

Week 12
Vehicle\Date

14/3/05 15/3/05
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NATIONWIDE HIRE
RECONCILLIATION
Vehicle\Date

Week 14
28/3/05

TOTALS
29/3/05

30/3/05

31/3/05

WVE 522 Hino Crane Truck
Invoiced

$4,350

Timesheet

$25,230

Accrual

$232

$232

$232

$290

$25,056

868 HMW Hino Crane Truck
Invoiced

$290

$290

$290

$290

$25,230

Timesheet

$0

Accrual

$0

524 IHR Hino Crane Truck
Invoiced

$1,740

Timesheet

$0

Accrual

$0

ZGA 947 Isuzu Crane Truck
Invoiced

$16,820

Timesheet

$12,470

Accrual

$4,851

XUB 600 Hino Crane Truck
Invoiced

$5,610

Timesheet

$0

Accrual

Vehicle\Date

$8,526

Week 14
28/3/05

29/3/05

30/3/05

31/3/05

459 HQC Hino Flatbed
Invoiced

$15,345

Timesheet

$0

Accrual

$0

AA83LM Isuzu 18 seat Bus
Invoiced

$6,630

Timesheet

$9,945

Accrual

$11,193

668 IHR Isuzu 18 Seat Bus
Invoiced

$14,235

Timesheet

$10,140

Accrual

$11,193

896 HQP Fitters Truck
Invoiced

$13,695

Timesheet

$3,135

Accrual

$4,851

876 HOO Hino Flatbed
Invoiced

$5,610

Timesheet

$7,425

Accrual

$4,455

Delivery Fees
Collection Fees
Insurance Cover
Mechanic - Invoiced - 4179
Damage - Invoiced - 4533
Insurance Excess - Invoiced - 4097

$7,650
$5,950
$7,695
$1,818
$2,450
$5,000

Vehicle\Date

Week 14
28/3/05

29/3/05

30/3/05

31/3/05
TOTAL ALL VEHICLES
Invoiced
Timesheets
Accruals
Overclaimed
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APPENDIX TWO
Table of invoices identified by Claimant’s ‘item number’ identifying the ‘Reason’ under which
the item was considered in the adjudication and confirming whether the Claimant has an
entitlement to separate payment.
Item No. Reason Code in Schedule 4.1

Payment Due? Amount Claimed Amount payable

1

Schedule Approved

Yes

$400.00

$400.00

2

Schedule Approved

Yes

$900.00

$900.00

3

Schedule Approved

Yes

$900.00

$900.00

4

Schedule Approved

Yes

$1,200.00

$1,200.00

5

Schedule Approved

Yes

$1,200.00

$1,200.00

6

Schedule Approved

Yes

$1,500.00

$1,500.00

7

Schedule Approved

Yes

-$3,526.60

-$3,526.60

8

1 - Delco Conceded - 17A

No

-$608.76

$0.00

9

Schedule Approved

Yes

$406.43

$406.43

10

Schedule Approved

Yes

$406.43

$406.43

11

Schedule Approved

Yes

$406.43

$406.43

12

Schedule Approved

Yes

$406.43

$406.43

13

Schedule Approved

Yes

$426.75

$426.75

14

Schedule Approved

Yes

$1,783.22

$1,783.22

15

17 - Origin & Delco Conceded

Yes - part

$2,610.37

$870.12

16

17 - Origin & Delco Conceded

Yes - part

$2,610.37

$870.12

17

17 - Origin & Delco Conceded

Yes - part

$3,468.35

$1,156.12

18

1 - Origin Conceded

Yes - part

$7,835.41

$4,114.58

19

Schedule Approved

Yes

$8,400.00

$8,400.00

20

17 - Origin & Delco Conceded

Yes - part

$10,595.37

$6,865.12

21

Schedule Approved

Yes

$12,738.66

$12,738.66

22

Schedule Approved

Yes

$41,100.98

$41,100.98

23

Schedule Approved

Yes

$43,054.03

$43,054.03

24

Schedule Approved

Yes

$43,054.03

$43,054.03

25

1 - Origin Conceded

Yes

$43,054.03

$43,054.03

26

Schedule Approved

Yes

$242,940.17

$242,940.17

27

Schedule Approved

Yes

$396.23

$396.23

28

Schedule Approved

Yes

$509.19

$509.19

29

8 - Delco Conceded

No

$548.67

$0.00

30

8 - Delco Conceded

No

$2,160.87

$0.00

31

1 - Origin Conceded

Yes

$8,750.00

$8,750.00

32

1 - Origin Conceded

Yes

$14,350.00

$14,350.00

33

3 - Adjudicator

Yes

$16.73

$16.73

34

3 - Adjudicator

Yes

$19.36

$19.36

35

3 - Adjudicator

Yes

$259.27

$259.27

36

3 - Adjudicator

Yes

$259.27

$259.27

37

3 - Adjudicator

No

$259.27

$0.00

38

3 - Adjudicator

Yes

$340.00

$340.00
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Item No. Reason Code in Schedule 4.1

Payment Due? Amount Claimed Amount payable

39

Schedule Approved

Yes

$2,684.00

$2,684.00

40

Schedule Approved

Yes

$16,679.50

$16,679.50

41

Schedule Approved

Yes

$770.00

$770.00

42

Schedule Approved

Yes

$1,345.00

$1,345.00

43

Schedule Approved

Yes

$451.94

$451.94

44

Schedule Approved

Yes

$500.36

$500.36

45

Schedule Approved

Yes

$691.78

$691.78

46

Schedule Approved

Yes

$750.54

$750.54

47

Schedule Approved

Yes

$881.27

$881.27

48

Schedule Approved

Yes

$1,898.12

$1,898.12

49

Schedule Approved

Yes

$5,232.15

$5,232.15

50

3 - Adjudicator

No

$350.00

$0.00

51

Schedule Approved

Yes

$650.00

$650.00

52

Schedule Approved

Yes

$36,586.52

$36,586.52

53

Schedule Approved

Yes

$1,450.00

$1,450.00

54

Schedule Approved

Yes

$5,450.00

$5,450.00

55

11 - Adjudicator

Part

$40.15

$4.63

56

2 - Delco Conceded

No

$8,660.00

$0.00

57

2 - Delco Conceded

No

$8,740.00

$0.00

58

2 - Delco Conceded

No

$10,160.00

$0.00

59

2 - Delco Conceded

No

$10,560.00

$0.00

60

2 - Delco Conceded

No

$10,560.00

$0.00

61

2 - Delco Conceded

No

$890.45

$0.00

62

2 - Delco Conceded

No

$2,123.55

$0.00

63

2 - Delco Conceded

No

$3,531.36

$0.00

64

2 - Delco Conceded

No

$4,320.00

$0.00

65

2 - Delco Conceded

No

$6,301.82

$0.00

66

2 - Adjudicator

No

$21,738.18

$0.00

67

Schedule Approved

Yes

$4,500.00

$4,500.00

68

Schedule Approved

Yes

$174.00

$174.00

69

Schedule Approved

Yes

$252.00

$252.00

70

Schedule Approved

Yes

$266.00

$266.00

71

Schedule Approved

Yes

$408.00

$408.00

72

Schedule Approved

Yes

$500.00

$500.00

73

11 - Adjudicator

Part

$2,250.00

$259.28

74

Schedule Approved

Yes

$1,200.00

$1,200.00

75

Schedule Approved

Yes

$4,748.00

$4,748.00

76

Schedule Approved

Yes

$80.00

$80.00

77

Schedule Approved

Yes

$135.00

$135.00

78

Schedule Approved

Yes

$160.00

$160.00

79

Schedule Approved

Yes

$160.00

$160.00

80

6 - Adjudicator

Yes

$200.00

$200.00

81

6 - Adjudicator

Yes

$335.00

$335.00

82

Schedule Approved

Yes

$351.00

$351.00

BCIPA Decision No: 1057859_21

Page 256

Delco Australia Pty Ltd -v- Origin Energy CSG Limited

Item No. Reason Code in Schedule 4.1

Payment Due? Amount Claimed Amount payable

83

Schedule Approved

Yes

$480.00

$480.00

84

6 - Adjudicator

Yes

$555.00

$555.00

85

Schedule Approved

Yes

$640.00

$640.00

86

Schedule Approved

Yes

$820.00

$820.00

87

6 - Adjudicator

Yes

$1,060.00

$1,060.00

88

1 - Adjudicator

No

$1,060.00

$0.00

89

Schedule Approved

Yes

$1,190.00

$1,190.00

90

6 - Adjudicator

Yes

$1,520.00

$1,520.00

91

6 - Adjudicator

Yes

$2,141.00

$2,141.00

92

Schedule Approved

Yes

$2,820.00

$2,820.00

93

6 - Adjudicator

Yes

$3,000.00

$3,000.00

94

6 - Adjudicator

Yes

$120.00

$120.00

95

6 - Adjudicator

Yes

$415.00

$415.00

96

Schedule Approved

Yes

$875.00

$875.00

97

Schedule Approved

Yes

$920.00

$920.00

98

Schedule Approved

Yes

$1,520.00

$1,520.00

99

6 - Adjudicator

Yes

$420.00

$420.00

100

3 - Adjudicator

Yes

$550.61

$550.61

101

6 - Adjudicator

Yes

$1,440.00

$1,440.00

102

6 - Adjudicator

Yes

$2,160.00

$2,160.00

103

6 - Adjudicator

Yes

$3,840.00

$3,840.00

104

1 - Adjudicator

No

$900.00

$0.00

105

1 - Delco Conceded - 18

No

$1,500.00

$0.00

106

18 - Delco Conceded

No

$1,600.00

$0.00

107

18 - Delco Conceded

No

$2,400.00

$0.00

108

1 - Adjudicator

No

$2,800.00

$0.00

109

18 - Delco Conceded

No

$4,732.95

$0.00

110

18 - Delco Conceded

No

$5,682.70

$0.00

111

13 - Delco Conceded

No

$4,000.00

$0.00

112

13 - Delco Conceded

No

$4,045.00

$0.00

113

13 - Delco Conceded

No

$4,600.00

$0.00

114

13 - Delco Conceded

No

$9,180.00

$0.00

115

14 - Delco Conceded

No

$73.36

$0.00

116

14 - Delco Conceded

No

$103.08

$0.00

117

14 - Delco Conceded

No

$900.00

$0.00

118

14 - Delco Conceded

No

$900.00

$0.00

119

9 - Delco Conceded

No

$1,021.00

$0.00

120

Schedule Approved

Yes

$593.16

$593.16

121

Schedule Approved

Yes

$1,433.64

$1,433.64

122

6 - Adjudicator

Yes

$7,042.04

$7,042.04

123

1 - Delco Conceded - NI - 4

No

$227.95

$0.00

124

Schedule Approved

Yes

-$162.24

-$162.24

125

Schedule Approved

Yes

$8,780.30

$8,780.30

126

Schedule Approved

Yes

$9,975.00

$9,975.00

BCIPA Decision No: 1057859_21

Page 257

Delco Australia Pty Ltd -v- Origin Energy CSG Limited

Item No. Reason Code in Schedule 4.1

Payment Due? Amount Claimed Amount payable

127

Schedule Approved

Yes

$150.00

$150.00

128

Schedule Approved

Yes

$78.00

$78.00

129

Schedule Approved

Yes

$130.84

$130.84

130

1 - Adjudicator

No

$240.00

$0.00

131

Schedule Approved

Yes

$76.56

$76.56

132

1 - Delco Conceded - 4

No

$147.48

$0.00

133

Schedule Approved

Yes

$237.20

$237.20

134

2 - Delco Conceded

No

$78.00

$0.00

135

12 - Delco Conceded

No

$9,607.38

$0.00

136

3A - Delco Conceded

No

$1,754.09

$0.00

137

3A - Delco Conceded

No

$2,872.00

$0.00

138

3A - Delco Conceded

No

$420.00

$0.00

139

3A - Delco Conceded

No

$765.00

$0.00

140

Schedule Approved

Yes

$7,120.00

$7,120.00

141

3 - Adjudicator

Yes

$4.54

$4.54

142

3 - Adjudicator

Yes

$17.18

$17.18

143

3 - Adjudicator

Yes

$17.18

$17.18

144

3 - Adjudicator

No

$33.09

$0.00

145

3 - Adjudicator

Yes

$43.27

$43.27

146

3 - Adjudicator

Yes

$45.37

$45.37

147

3 - Adjudicator

Yes

$47.91

$47.91

148

3 - Adjudicator

No

$77.55

$0.00

149

3 - Adjudicator

Yes

$90.00

$90.00

150

3 - Adjudicator

Yes

$100.00

$100.00

151

3 - Adjudicator

No

$250.91

$0.00

152

3 - Adjudicator

Yes

$518.55

$518.55

153

1 - Adjudicator

No

$860.00

$0.00

154

4 - Delco Conceded

No

-$84.00

$0.00

155

4 - Delco Conceded

No

-$94.11

$0.00

156

4 - Delco Conceded

No

-$23.71

$0.00

157

4 - Delco Conceded

No

-$8.74

$0.00

158

4 - Delco Conceded

No

-$251.49

$0.00

159

4 - Delco Conceded

No

-$1,156.40

$0.00

160

4 - Delco Conceded

No

$1,427.40

$0.00

161

4 - Delco Conceded

No

$3,336.89

$0.00

162

4 - Delco Conceded

No

$38.89

$0.00

163

4 - Delco Conceded

No

$113.18

$0.00

164

4 - Delco Conceded

No

$8.74

$0.00

165

4 - Delco Conceded

No

$23.71

$0.00

166

4 - Delco Conceded

No

$25.48

$0.00

167

4 - Delco Conceded

No

$89.81

$0.00

168

4 - Delco Conceded

No

$162.69

$0.00

169

4 - Delco Conceded

No

$949.75

$0.00

170

4 - Delco Conceded

No

$337.20

$0.00

BCIPA Decision No: 1057859_21

Page 258

Delco Australia Pty Ltd -v- Origin Energy CSG Limited

Item No. Reason Code in Schedule 4.1

Payment Due? Amount Claimed Amount payable

171

4 - Delco Conceded

No

$834.93

$0.00

172

4 - Delco Conceded

No

$24.88

$0.00

173

4 - Delco Conceded

No

$179.29

$0.00

174

4 - Delco Conceded

No

$254.34

$0.00

175

4 - Delco Conceded

No

$255.43

$0.00

176

4 - Delco Conceded

No

$144.00

$0.00

177

4 - Delco Conceded

No

$213.52

$0.00

178

4 - Delco Conceded

No

$366.70

$0.00

179

4 - Delco Conceded

No

$455.38

$0.00

180

4 - Delco Conceded

No

$1,317.60

$0.00

181

4 - Delco Conceded

No

$88.98

$0.00

182

4 - Delco Conceded

No

$6.84

$0.00

183

4 - Delco Conceded

No

$965.70

$0.00

184

4 - Delco Conceded

No

$100.55

$0.00

185

4 - Delco Conceded

No

$352.66

$0.00

186

4 - Delco Conceded

No

$15.50

$0.00

187

4 - Delco Conceded

No

$507.60

$0.00

188

4 - Delco Conceded

No

$356.40

$0.00

189

4 - Delco Conceded

No

$216.00

$0.00

190

4 - Delco Conceded

No

$135.75

$0.00

191

4 - Delco Conceded

No

$27.12

$0.00

192

4 - Delco Conceded

No

$2,353.67

$0.00

193

4 - Delco Conceded

No

$338.10

$0.00

194

4 - Delco Conceded

No

$570.93

$0.00

195

4 - Delco Conceded

No

$39.27

$0.00

196

4 - Delco Conceded

No

$181.00

$0.00

197

4 - Delco Conceded

No

$65.07

$0.00

198

4 - Delco Conceded

No

$189.50

$0.00

199

4 - Delco Conceded

No

$57.24

$0.00

200

4 - Delco Conceded

No

$176.25

$0.00

201

4 - Delco Conceded

No

$129.09

$0.00

202

4 - Delco Conceded

No

$740.83

$0.00

203

4 - Delco Conceded

No

$44.00

$0.00

204

4 - Delco Conceded

No

$74.07

$0.00

205

4 - Delco Conceded

No

$84.00

$0.00

206

4 - Delco Conceded

No

$52.92

$0.00

207

4 - Delco Conceded

No

$2,021.62

$0.00

208

4 - Delco Conceded

No

$24.20

$0.00

209

4 - Delco Conceded

No

$276.00

$0.00

210

4 - Delco Conceded

No

$497.69

$0.00

211

4 - Delco Conceded

No

$705.78

$0.00

212

4 - Delco Conceded

No

$204.46

$0.00

213

4 - Delco Conceded

No

$11.93

$0.00

214

4 - Delco Conceded

No

$550.20

$0.00
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215

4 - Delco Conceded

No

$460.51

$0.00

216

4 - Delco Conceded

No

$55.71

$0.00

217

4 - Delco Conceded

No

$31.06

$0.00

218

4 - Delco Conceded

No

$2,308.72

$0.00

219

4 - Delco Conceded

No

$84.61

$0.00

220

4 - Delco Conceded

No

$169.23

$0.00

221

4 - Delco Conceded

No

$69.50

$0.00

222

4 - Delco Conceded

No

$496.27

$0.00

223

4 - Delco Conceded

No

$48.12

$0.00

224

4 - Delco Conceded

No

$209.82

$0.00

225

4 - Delco Conceded

No

$6,242.42

$0.00

226

4 - Delco Conceded

No

$54.90

$0.00

227

4 - Delco Conceded

No

$40.67

$0.00

228

4 - Delco Conceded

No

$1,895.99

$0.00

229

4 - Delco Conceded

No

$180.00

$0.00

230

4 - Delco Conceded

No

$2,453.71

$0.00

231

4 - Delco Conceded

No

$4.03

$0.00

232

4 - Delco Conceded

No

$50.12

$0.00

233

4 - Delco Conceded

No

$120.05

$0.00

234

4 - Delco Conceded

No

$32.38

$0.00

235

4 - Delco Conceded

No

$584.43

$0.00

236

4 - Delco Conceded

No

$182.65

$0.00

237

4 - Delco Conceded

No

$253.80

$0.00

238

4 - Delco Conceded

No

$453.86

$0.00

239

4 - Delco Conceded

No

$395.41

$0.00

240

4 - Delco Conceded

No

$72.18

$0.00

241

4 - Delco Conceded

No

$49.20

$0.00

242

4 - Delco Conceded

No

$121.44

$0.00

243

4 - Delco Conceded

No

$84.79

$0.00

244

4 - Delco Conceded

No

$1,168.12

$0.00

245

4 - Delco Conceded

No

$85.40

$0.00

246

4 - Delco Conceded

No

$1,187.97

$0.00

247

4 - Delco Conceded

No

$77.45

$0.00

248

4 - Delco Conceded

No

$78.28

$0.00

249

4 - Delco Conceded

No

$111.12

$0.00

250

4 - Delco Conceded

No

$37.13

$0.00

251

4 - Delco Conceded

No

$53.61

$0.00

252

4 - Delco Conceded

No

$185.33

$0.00

253

4 - Delco Conceded

No

$37.59

$0.00

254

4 - Delco Conceded

No

$29.40

$0.00

255

4 - Delco Conceded

No

$89.93

$0.00

256

4 - Delco Conceded

No

$742.71

$0.00

257

4 - Delco Conceded

No

$75.64

$0.00

258

4 - Delco Conceded

No

$15.30

$0.00
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259

4 - Delco Conceded

No

$43.20

$0.00

260

4 - Delco Conceded

No

$418.10

$0.00

261

4 - Delco Conceded

No

$28.53

$0.00

262

4 - Delco Conceded

No

$192.33

$0.00

263

4 - Delco Conceded

No

$845.85

$0.00

264

4 - Delco Conceded

No

$22.40

$0.00

265

4 - Delco Conceded

No

$46.40

$0.00

266

4 - Delco Conceded

No

$79.70

$0.00

267

4 - Delco Conceded

No

$240.00

$0.00

268

4 - Delco Conceded

No

$450.00

$0.00

269

4 - Delco Conceded

No

$597.00

$0.00

270

4 - Delco Conceded

No

$827.50

$0.00

271

4 - Delco Conceded

No

$1,043.60

$0.00

272

4 - Delco Conceded

No

$1,232.18

$0.00

273

4 - Delco Conceded

No

$1,480.00

$0.00

274

4 - Delco Conceded

No

$1,480.00

$0.00

275

4 - Delco Conceded

No

$1,480.00

$0.00

276

4 - Delco Conceded

No

$1,653.11

$0.00

277

4 - Delco Conceded

No

$2,657.40

$0.00

278

3 - Adjudicator

Yes

-$137.18

-$137.18

279

3 - Adjudicator

Yes

-$110.68

-$110.68

280

3 - Adjudicator

Yes

-$63.77

-$63.77

281

3 - Adjudicator

Yes

-$61.45

-$61.45

282

3 - Adjudicator

Yes

-$45.73

-$45.73

283

3 - Adjudicator

Yes

$20.00

$20.00

284

3 - Adjudicator

Yes

$22.82

$22.82

285

3 - Adjudicator

Yes

$26.68

$26.68

286

3 - Adjudicator

Yes

$39.64

$39.64

287

3 - Adjudicator

Yes

$50.59

$50.59

288

3 - Adjudicator

Yes

$55.00

$55.00

289

3 - Adjudicator

Yes

$61.45

$61.45

290

3 - Adjudicator

Yes

$61.45

$61.45

291

3 - Adjudicator

Yes

$63.77

$63.77

292

3 - Adjudicator

Yes

$96.77

$96.77

293

3 - Adjudicator

Yes

$137.18

$137.18

294

3 - Adjudicator

Yes

$180.00

$180.00

295

3 - Adjudicator

Yes

$218.36

$218.36

296

1 - adjudicator - no invoice

No

$231.00

$0.00

297

3 - Adjudicator

Yes

$255.00

$255.00

298

3 - Adjudicator

Yes

$284.77

$284.77

299

3 - Adjudicator

Yes

$296.23

$296.23

300

3 - Adjudicator

Yes

$411.36

$411.36

301

3 - Adjudicator

Yes

$452.32

$452.32

302

3 - Adjudicator

Yes

$540.86

$540.86
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303

3 - Adjudicator

Yes

$1,183.18

$1,183.18

304

4 - Delco Conceded

No

$292.03

$0.00

305

4 - Delco Conceded

No

$355.65

$0.00

306

4 - Delco Conceded

No

$375.09

$0.00

307

4 - Delco Conceded

No

$550.38

$0.00

308

4 - Delco Conceded

No

$1,742.30

$0.00

309

4 - Delco Conceded

No

$1,350.00

$0.00

310

4 - Delco Conceded

No

$290.00

$0.00

311

4 - Delco Conceded

No

$2,860.00

$0.00

312

4 - Delco Conceded

No

$5,900.00

$0.00

313

1 - Delco Conceded - 3A

No

$750.10

$0.00

314

1 - Delco Conceded - 3A

No

$4,824.93

$0.00

315

1 - Delco Conceded - 3A

No

$6,090.19

$0.00

316

1 - Delco Conceded - 3A

No

$8,399.20

$0.00

317

1 - Delco Conceded - 3A

No

$79.00

$0.00

318

1 - adjudicator - no invoice

No

$5,786.64

$0.00

319

Schedule Approved

Yes

$2,100.00

$2,100.00

320

1 - Adjudicator

No

$4,160.00

$0.00

321

1 - Adjudicator

No

$220.32

$0.00

322

3 - Adjudicator

No

$5.45

$0.00

323

3 - Adjudicator

No

$7.27

$0.00

324

3 - Adjudicator

No

$10.91

$0.00

325

3 - Adjudicator

No

$22.73

$0.00

326

3 - Adjudicator

No

$23.64

$0.00

327

3 - Adjudicator

No

$28.18

$0.00

328

3 - Adjudicator

Yes

$31.82

$31.82

329

3 - Adjudicator

Yes

$31.82

$31.82

330

3 - Adjudicator

Yes

$31.82

$31.82

331

3 - Adjudicator

Yes

$31.82

$31.82

332

3 - Adjudicator

Yes

$43.64

$43.64

333

3 - Adjudicator

Yes

$45.45

$45.45

334

3 - Adjudicator

Yes

$50.91

$50.91

335

3 - Adjudicator

Yes

$53.73

$53.73

336

3 - Adjudicator

Yes

$59.09

$59.09

337

3 - Adjudicator

Yes

$63.64

$63.64

338

3 - Adjudicator

Yes

$76.36

$76.36

339

3 - Adjudicator

No

$95.45

$0.00

340

3 - Adjudicator

Yes

$100.00

$100.00

341

3 - Adjudicator

Yes

$104.55

$104.55

342

3 - Adjudicator

Yes

$117.27

$117.27

343

3 - Adjudicator

Yes

$129.18

$129.18

344

3 - Adjudicator

Yes

$132.73

$132.73

345

3 - Adjudicator

Yes

$132.73

$132.73

346

3 - Adjudicator

Yes

$200.00

$200.00
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347

3 - Adjudicator

Yes

$220.91

$220.91

348

3 - Adjudicator

No

$250.00

$0.00

349

3 - Adjudicator

No

$251.82

$0.00

350

3 - Adjudicator

Yes

$251.82

$251.82

351

3 - Adjudicator

Yes

$261.82

$261.82

352

3 - Adjudicator

Yes

$270.00

$270.00

353

3 - Adjudicator

Yes

$277.00

$277.00

354

3 - Adjudicator

Yes

$300.00

$300.00

355

3 - Adjudicator

Yes

$390.91

$390.91

356

3 - Adjudicator

Yes

$436.36

$436.36

357

3 - Adjudicator

Yes

$441.82

$441.82

358

3 - Adjudicator

No

$490.91

$0.00

359

3 - Adjudicator

No

$872.73

$0.00

360

3 - Adjudicator

Yes

$872.73

$872.73

361

3 - Adjudicator

Yes

$1,050.91

$1,050.91

362

3 - Adjudicator

Yes

$1,080.00

$1,080.00

363

3 - Adjudicator

Yes

$4,036.36

$4,036.36

364

Schedule Approved

Yes

$30.36

$30.36

365

Schedule Approved

Yes

$125.27

$125.27

366

1 - Adjudicator

No

$1,231.41

$0.00

367

Schedule Approved

Yes

$130.00

$130.00

368

Schedule Approved

Yes

$730.00

$730.00

369

Schedule Approved

Yes

$1,870.00

$1,870.00

370

Schedule Approved

Yes

$3,072.00

$3,072.00

371

1 - adjudicator - no invoice

No

$252.59

$0.00

372

3 - Adjudicator

Yes

$909.09

$909.09

373

1 - Delco Conceded - 4

No

$1,118.18

$0.00

374

Schedule Approved

Yes

$545.00

$545.00

375

1 - Origin Conceded

Yes

$400.00

$400.00

376

1 - Origin Conceded

Yes

$540.00

$540.00

377

1 - Origin Conceded

Yes

$667.60

$667.60

378

Schedule Approved

Yes

$667.60

$667.60

379

Schedule Approved

Yes

$834.50

$834.50

380

Schedule Approved

Yes

$834.50

$834.50

381

1 - Adjudicator

No

$860.00

$0.00

382

Schedule Approved

Yes

$1,000.00

$1,000.00

383

incorrect value

Yes - part

$1,669.00

$834.50

384

incorrect value

Yes - part

$2,122.73

$1,075.00

385

incorrect value

Yes - part

$2,503.50

$834.50

386

incorrect value

Yes - part

$5,410.00

$1,577.50

387

incorrect value

Yes - part

$5,944.99

$1,046.32

388

10 - Delco Conceded

No

-$1,456.35

$0.00

389

10 - Delco Conceded

No

$1,456.35

$0.00

390

3 - Adjudicator

No

$1,727.24

$0.00
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391

1 - adjudicator - no invoice

No

$2,085.28

$0.00

392

3 - Adjudicator

No

$3,033.55

$0.00

393

1 - adjudicator - no invoice

No

$5,044.04

$0.00

394

3 - Adjudicator

Yes

$1,487.00

$1,487.00

395

3 - Adjudicator

Yes

$2,566.20

$2,566.20

396

3 - Adjudicator

Yes

-$400.00

-$400.00

397

3 - Adjudicator

Yes

$1,455.00

$1,455.00

398

3 - Adjudicator

Yes

$1,566.28

$1,566.28

399

Schedule Approved

Yes

$239.97

$239.97

400

Schedule Approved

Yes

$161.00

$161.00

401

Schedule Approved

Yes

$522.00

$522.00

402

Schedule Approved

Yes

$824.95

$824.95

403

Schedule Approved

Yes

$994.00

$994.00

404

Schedule Approved

Yes

$1,713.45

$1,713.45

405

Schedule Approved

Yes

$2,863.45

$2,863.45

406

Schedule Approved

Yes

$4,440.00

$4,440.00

407

Schedule Approved

Yes

$2,700.00

$2,700.00

408

Schedule Approved

Yes

$1,080.00

$1,080.00

409

Schedule Approved

Yes

$1,350.00

$1,350.00

410

3A - Delco Conceded

No

$108.55

$0.00

411

Schedule Approved

Yes

$832.00

$832.00

412

Schedule Approved

Yes

$164.63

$164.63

413

Schedule Approved

Yes

$196.30

$196.30

414

1 - Delco Conceded - NI - 4

No

$327.02

$0.00

415

1 - Delco Conceded - NI - 4

No

$438.89

$0.00

416

50/50 Approved / 4 - Delco
Conceded

Yes - part

$905.19

$452.60

50/50 Approved / 4 - Delco
Conceded

Yes - part

$997.98

$498.99

50/50 Approved / 4 - Delco
Conceded

Yes - part

$2,265.60

$1,132.80

419

Schedule Approved

Yes

$3,710.51

$3,710.51

420

50/50 Approved / 4 - Delco
Conceded

Yes - part

$3,844.97

$1,922.49

50/50 Approved / 4 - Delco
Conceded

Yes - part

$4,831.02

$2,415.51

422

Schedule Approved

Yes

$7,458.99

$7,458.99

423

3A - Delco Conceded

No

$54.72

$0.00

424

3A - Delco Conceded

No

$75.03

$0.00

425

3A - Delco Conceded

No

$77.09

$0.00

426

3A - Delco Conceded

No

$185.63

$0.00

427

3A - Delco Conceded

No

$422.78

$0.00

428

3A - Delco Conceded

No

$2,158.34

$0.00

429

3A - Delco Conceded

No

$88.45

$0.00

430

3A - Delco Conceded

No

$913.40

$0.00

431

3A - Delco Conceded

No

$170.91

$0.00

417
418

421
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432

3A - Delco Conceded

No

$2,051.64

$0.00

433

3A - Delco Conceded

No

$171.82

$0.00

434

3A - Delco Conceded

No

$271.68

$0.00

435

3A - Delco Conceded

No

$333.82

$0.00

436

3A - Delco Conceded

No

$97.23

$0.00

437

3A - Delco Conceded

No

$824.32

$0.00

438

3A - Delco Conceded

No

$726.27

$0.00

439

3A - Delco Conceded

No

$673.05

$0.00

440

3A - Delco Conceded

No

$146.32

$0.00

441

3A - Delco Conceded

No

$783.55

$0.00

442

3A - Delco Conceded

No

$70.82

$0.00

443

3A - Delco Conceded

No

$699.91

$0.00

444

3A - Delco Conceded

No

$224.32

$0.00

445

3A - Delco Conceded

No

$112.86

$0.00

446

3A - Delco Conceded

No

$164.09

$0.00

447

3A - Delco Conceded

No

$83.68

$0.00

448

3A - Delco Conceded

No

$100.18

$0.00

449

3A - Delco Conceded

No

$96.55

$0.00

450

3A - Delco Conceded

No

$2,024.41

$0.00

451

3A - Delco Conceded

No

$128.41

$0.00

452

3A - Delco Conceded

No

$2,261.32

$0.00

453

3A - Delco Conceded

No

$2,048.68

$0.00

454

3A - Delco Conceded

No

$200.68

$0.00

455

3A - Delco Conceded

No

$1,298.18

$0.00

456

3A - Delco Conceded

No

$705.09

$0.00

457

3A - Delco Conceded

No

$784.77

$0.00

458

3A - Delco Conceded

No

$186.86

$0.00

459

3A - Delco Conceded

No

$76.91

$0.00

460

3A - Delco Conceded

No

$156.18

$0.00

461

3A - Delco Conceded

No

$907.55

$0.00

462

3A - Delco Conceded

No

$152.14

$0.00

463

3A - Delco Conceded

No

$169.00

$0.00

464

3A - Delco Conceded

No

$189.50

$0.00

465

3A - Delco Conceded

No

$10.59

$0.00

466

3A - Delco Conceded

No

$362.27

$0.00

467

3A - Delco Conceded

No

$3,033.41

$0.00

468

3A - Delco Conceded

No

$247.95

$0.00

469

3A - Delco Conceded

No

$262.77

$0.00

470

3A - Delco Conceded

No

$425.95

$0.00

471

3A - Delco Conceded

No

$135.19

$0.00

472

3A - Delco Conceded

No

$205.59

$0.00

473

3A - Delco Conceded

No

$233.23

$0.00

474

3A - Delco Conceded

No

$253.82

$0.00

475

3A - Delco Conceded

No

$1,590.41

$0.00

BCIPA Decision No: 1057859_21

Page 265

Delco Australia Pty Ltd -v- Origin Energy CSG Limited

Item No. Reason Code in Schedule 4.1

Payment Due? Amount Claimed Amount payable

476

3A - Delco Conceded

No

$215.81

$0.00

477

3A - Delco Conceded

No

$1,159.23

$0.00

478

3A - Delco Conceded

No

$1,688.55

$0.00

479

3A - Delco Conceded

No

$4.95

$0.00

480

3A - Delco Conceded

No

$931.32

$0.00

481

3A - Delco Conceded

No

$509.09

$0.00

482

3A - Delco Conceded

No

$89.91

$0.00

483

3A - Delco Conceded

No

$120.95

$0.00

484

3A - Delco Conceded

No

$102.14

$0.00

485

3A - Delco Conceded

No

$18.68

$0.00

486

3A - Delco Conceded

No

$111.59

$0.00

487

3A - Delco Conceded

No

$670.95

$0.00

488

3A - Delco Conceded

No

$1,190.36

$0.00

489

3A - Delco Conceded

No

$1,456.23

$0.00

490

3A - Delco Conceded

No

$1,467.55

$0.00

491

3A - Delco Conceded

No

$167.82

$0.00

492

Schedule Approved

Yes

$35.20

$35.20

493

4 - Delco Conceded

No

$42.45

$0.00

494

3A - Delco Conceded

No

$45.00

$0.00

495

4 - Delco Conceded

No

$48.50

$0.00

496

Schedule Approved

Yes

$55.00

$55.00

497

4 - Delco Conceded

No

$67.00

$0.00

498

4 - Delco Conceded

No

$102.75

$0.00

499

4 - Delco Conceded

No

$133.50

$0.00

500

3A - Delco Conceded

No

$150.00

$0.00

501

3A - Delco Conceded

No

$150.00

$0.00

502

3A - Delco Conceded

No

$160.00

$0.00

503

Schedule Approved

Yes

$265.00

$265.00

504

1 - Delco Conceded - 3A

No

$275.00

$0.00

505

3A - Delco Conceded

No

$278.00

$0.00

506

4 - Delco Conceded

No

$410.00

$0.00

507

3A - Delco Conceded

No

$530.00

$0.00

508

1 - Delco Conceded - 3A

No

$701.00

$0.00

509

Schedule Approved

Yes

$780.00

$780.00

510

3A - Delco Conceded

No

$5,220.00

$0.00

511

3 - Adjudicator

Yes

$305.08

$305.08

512

3 - Adjudicator

Yes

$335.04

$335.04

513

1 - adjudicator - no invoice

No

$1,514.00

$0.00

514

1 - adjudicator - no invoice

No

$500.00

$0.00

515

Schedule Approved

Yes

$1,445.00

$1,445.00

516

Schedule Approved

Yes

$3,370.00

$3,370.00

517

1 - adjudicator - no invoice

No

$1,120.00

$0.00

518

Schedule Approved

Yes

-$8.77

-$8.77

519

Schedule Approved

Yes

$10.27

$10.27
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520

Schedule Approved

Yes

$19.50

$19.50

521

Schedule Approved

Yes

$45.00

$45.00

522

Schedule Approved

Yes

$45.50

$45.50

523

Schedule Approved

Yes

$143.64

$143.64

524

Schedule Approved

Yes

$169.00

$169.00

525

Schedule Approved

Yes

$193.45

$193.45

526

Schedule Approved

Yes

$223.18

$223.18

527

Schedule Approved

Yes

$392.73

$392.73

528

6 - Adjudicator

Yes

$1,748.00

$1,748.00

529

Schedule Approved

Yes

$72.24

$72.24

530

Schedule Approved

Yes

$129.92

$129.92

531

Schedule Approved

Yes

$252.48

$252.48

532

3 - Adjudicator

Yes

$7.75

$7.75

533

3 - Adjudicator

Yes

$10.47

$10.47

534

3 - Adjudicator

Yes

$79.85

$79.85

535

3 - Adjudicator

Yes

$126.96

$126.96

536

3 - Adjudicator

Yes

$150.20

$150.20

537

3 - Adjudicator

Yes

$246.75

$246.75

538

3 - Adjudicator

Yes

$10.10

$10.10

539

3 - Adjudicator

No

$74.52

$0.00

540

Schedule Approved

Yes

$829.92

$829.92

541

Schedule Approved

Yes

$7,980.00

$7,980.00

542

Schedule Approved

Yes

$11,491.20

$11,491.20

543

Schedule Approved

Yes

$11,491.20

$11,491.20

544

Schedule Approved

Yes

$16,087.68

$16,087.68

545

Schedule Approved

Yes

$80.00

$80.00

546

Schedule Approved

Yes

$262.73

$262.73

547

Schedule Approved

Yes

$6,528.50

$6,528.50

548

15 - Origin Conceded

Yes

$225.00

$225.00

549

6 - Adjudicator

Yes

$255.00

$255.00

550

6 - Adjudicator

Yes

$1,060.00

$1,060.00

551

1 - adjudicator - no invoice

No

$100.08

$0.00

552

1 - adjudicator - no invoice

No

$163.20

$0.00

553

1 - adjudicator - no invoice

No

$185.00

$0.00

554

3 - Adjudicator

No

$277.50

$0.00

555

3 - Adjudicator

No

$280.00

$0.00

556

3 - Adjudicator

No

$1,352.10

$0.00

557

16 - Delco Conceded

No

$41.50

$0.00

558

16 - Delco Conceded

No

$458.41

$0.00

559

16 - Delco Conceded

No

$914.95

$0.00

560

16 - Delco Conceded

No

$946.77

$0.00

561

16 - Delco Conceded

No

$1,462.41

$0.00

562

3 - Adjudicator

Yes

$13.00

$13.00

563

3 - Adjudicator

Yes

$1,405.00

$1,405.00
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564

Schedule Approved

Yes

$225.00

$225.00

565

Schedule Approved

Yes

-$0.01

-$0.01

566

Schedule Approved

Yes

$594.54

$594.54

567

1 - Delco Conceded - NI - 4

No

$39.30

$0.00

568

1 - Delco Conceded - NI - 4

No

$458.80

$0.00

569

1 - Origin Conceded

Yes

$2,357.00

$2,357.00

570

Schedule Approved

Yes

$1.81

$1.81

571

Schedule Approved

Yes

$2.93

$2.93

572

Schedule Approved

Yes

$3.20

$3.20

573

1 - adjudicator - no invoice

No

$7.88

$0.00

574

3 - Adjudicator

No

$10.50

$0.00

575

Schedule Approved

Yes

$24.95

$24.95

576

Schedule Approved

Yes

$29.92

$29.92

577

Schedule Approved

Yes

$42.59

$42.59

578

Schedule Approved

Yes

$47.00

$47.00

579

4 - Adjudicator

No

$52.98

$0.00

580

Schedule Approved

Yes

$55.65

$55.65

581

Schedule Approved

Yes

$59.50

$59.50

582

Schedule Approved

Yes

$85.42

$85.42

583

Schedule Approved

Yes

$104.17

$104.17

584

Schedule Approved

Yes

$104.28

$104.28

585

Schedule Approved

Yes

$114.38

$114.38

586

Schedule Approved

Yes

$117.84

$117.84

587

Schedule Approved

Yes

$222.26

$222.26

588

Schedule Approved

Yes

$270.72

$270.72

589

Schedule Approved

Yes

$310.26

$310.26

590

Schedule Approved

Yes

$417.95

$417.95

591

Schedule Approved

Yes

$842.35

$842.35

592

3A - Delco Conceded

No

-$155.75

$0.00

593

3A - Delco Conceded

No

$49.52

$0.00

594

3A - Delco Conceded

No

$99.52

$0.00

595

3A - Delco Conceded

No

$279.36

$0.00

596

3A - Delco Conceded

No

$396.31

$0.00

597

3A - Delco Conceded

No

$485.26

$0.00

598

3A - Delco Conceded

No

$753.29

$0.00

599

3A - Delco Conceded

No

$891.11

$0.00

600

3A - Delco Conceded

No

$1,246.77

$0.00

601

3A - Delco Conceded

No

$1,456.85

$0.00

602

3A - Delco Conceded

No

$1,520.77

$0.00

603

3A - Delco Conceded

No

$2,936.71

$0.00

604

3A - Delco Conceded

No

$3,013.57

$0.00

605

3A - Delco Conceded

No

$3,406.58

$0.00

606

3A - Delco Conceded

No

$3,682.31

$0.00

607

1 - Delco Conceded - 2

No

$1,773.54

$0.00
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608

3A - Delco Conceded

No

-$2,208.90

$0.00

609

3A - Delco Conceded

No

-$2,002.00

$0.00

610

3A - Delco Conceded

No

-$990.00

$0.00

611

3A - Delco Conceded

No

-$220.00

$0.00

612

3A - Delco Conceded

No

-$151.00

$0.00

613

3A - Delco Conceded

No

-$140.00

$0.00

614

3A - Delco Conceded

No

-$140.00

$0.00

615

3A - Delco Conceded

No

$64.00

$0.00

616

3A - Delco Conceded

No

$135.00

$0.00

617

3A - Delco Conceded

No

$249.00

$0.00

618

3A - Delco Conceded

No

$350.00

$0.00

619

3A - Delco Conceded

No

$520.00

$0.00

620

3A - Delco Conceded

No

$633.60

$0.00

621

3A - Delco Conceded

No

$780.00

$0.00

622

3A - Delco Conceded

No

$880.00

$0.00

623

3A - Delco Conceded

No

$1,115.20

$0.00

624

3A - Delco Conceded

No

$1,980.00

$0.00

625

3A - Delco Conceded

No

$2,000.00

$0.00

626

3A - Delco Conceded

No

$2,425.90

$0.00

627

3A - Delco Conceded

No

$5,060.00

$0.00

628

3A - Delco Conceded

No

$5,560.00

$0.00

629

3A - Delco Conceded

No

$7,800.00

$0.00

630

3A - Delco Conceded

No

$12,165.60

$0.00

631

5 - Adjudicator all but Claimant's
Appx 3 CP&E

Yes - part

$259.09

$251.20

632

Schedule Approved

Yes

$768.00

$768.00

633

Schedule Approved

Yes

$800.00

$800.00

634

Schedule Approved

Yes

$1,735.00

$1,735.00

635

Schedule Approved

Yes

$1,758.00

$1,758.00

636

Schedule Approved

Yes

$1,758.00

$1,758.00

637

Schedule Approved

Yes

$2,646.00

$2,646.00

638

1 - Adjudicator

No

$5,946.00

$0.00

639

Schedule Approved

Yes

$6,900.00

$6,900.00

640

Schedule Approved

Yes

$9,600.00

$9,600.00

641

1 - Adjudicator

No

$19,394.00

$0.00

642

Schedule Approved

Yes

$42.58

$42.58

643

Schedule Approved

Yes

$101.64

$101.64

644

Schedule Approved

Yes

$206.54

$206.54

645

Schedule Approved

Yes

$635.34

$635.34

646

Schedule Approved

Yes

$3,926.02

$3,926.02

647

Schedule Approved

Yes

$16.48

$16.48

648

Schedule Approved

Yes

$346.00

$346.00

649

Schedule Approved

Yes

$575.02

$575.02

650

3 - Adjudicator

No

$387.35

$0.00

651

3 - Adjudicator

No

$700.00

$0.00
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652

3 - Adjudicator

No

$1,271.00

$0.00

653

3 - Adjudicator

No

$1,400.00

$0.00

654

3 - Adjudicator

No

$1,685.77

$0.00

655

3 - Adjudicator

No

$3,599.60

$0.00

656

3 - Adjudicator

No

$6,533.99

$0.00

657

3 - Adjudicator

No

$8,230.28

$0.00

658

3 - Adjudicator

No

$11,063.30

$0.00

659

3 - Adjudicator

No

$409.09

$0.00

660

Schedule Approved

Yes

$6.95

$6.95

661

Schedule Approved

Yes

$21.60

$21.60

662

Schedule Approved

Yes

$22.00

$22.00

663

Schedule Approved

Yes

$35.00

$35.00

664

Schedule Approved

Yes

$35.50

$35.50

665

Schedule Approved

Yes

$39.70

$39.70

666

Schedule Approved

Yes

$78.45

$78.45

667

Schedule Approved

Yes

$81.13

$81.13

668

Schedule Approved

Yes

$98.90

$98.90

669

Schedule Approved

Yes

$126.18

$126.18

670

Schedule Approved

Yes

$130.44

$130.44

671

Schedule Approved

Yes

$306.46

$306.46

672

Schedule Approved

Yes

$354.00

$354.00

673

Schedule Approved

Yes

$506.68

$506.68

674

Schedule Approved

Yes

$557.80

$557.80

675

Schedule Approved

Yes

$695.68

$695.68

676

Schedule Approved

Yes

$2,004.14

$2,004.14

677

Schedule Approved

Yes

$2,136.76

$2,136.76

678

Schedule Approved

Yes

$2,500.00

$2,500.00

679

1 - Adjudicator

No

$850.00

$0.00

680

Schedule Approved

Yes

$225.00

$225.00

681

Schedule Approved

Yes

$1,582.00

$1,582.00

682

Schedule Approved

Yes

$1,805.00

$1,805.00

683

Schedule Approved

Yes

$4,563.13

$4,563.13

684

Schedule Approved

Yes

$12,088.00

$12,088.00

685

Schedule Approved

Yes

$245.00

$245.00

686

Schedule Approved

Yes

$1,610.00

$1,610.00

687

Schedule Approved

Yes

$13,930.00

$13,930.00

688

1 - Origin Conceded

Yes

$2,900.40

$2,900.40

689

Schedule Approved

Yes

$11,722.40

$11,722.40

690

1 - Origin Conceded

Yes

$2,500.00

$2,500.00

691

Schedule Approved

Yes

$4,400.00

$4,400.00

692

Schedule Approved

Yes

$770.00

$770.00

693

Schedule Approved

Yes

$30.00

$30.00

694

Schedule Approved

Yes

$130.00

$130.00

695

Schedule Approved

Yes

$850.00

$850.00
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696

Schedule Approved

Yes

$1,450.00

$1,450.00

697

Schedule Approved

Yes

$2,400.00

$2,400.00

698

Schedule Approved

Yes

$2,700.00

$2,700.00

699

Schedule Approved

Yes

$2,820.00

$2,820.00

700

Schedule Approved

Yes

$3,100.00

$3,100.00

701

Schedule Approved

Yes

$3,450.00

$3,450.00

702

Schedule Approved

Yes

$4,350.00

$4,350.00

703

Schedule Approved

Yes

$4,650.00

$4,650.00

704

Schedule Approved

Yes

$4,800.00

$4,800.00

705

Schedule Approved

Yes

$5,950.00

$5,950.00

706

Schedule Approved

Yes

$6,250.00

$6,250.00

707

Schedule Approved

Yes

$6,360.00

$6,360.00

708

Schedule Approved

Yes

$7,900.00

$7,900.00

709

Schedule Approved

Yes

$7,960.00

$7,960.00

710

Schedule Approved

Yes

$9,800.00

$9,800.00

711

1 - Origin Conceded

Yes

$9,900.00

$9,900.00

712

1 - Origin Conceded

Yes

$11,100.00

$11,100.00

713

1 - Origin Conceded

Yes

$12,500.00

$12,500.00

714

Schedule Approved

Yes

$12,500.00

$12,500.00

715

Schedule Approved

Yes

$12,500.00

$12,500.00

716

1 - Origin Conceded

Yes

$12,800.00

$12,800.00

717

Schedule Approved

Yes

$12,800.00

$12,800.00

718

1 - Adjudicator

No

$13,500.00

$0.00

719

1 - Origin Conceded

Yes

$17,700.00

$17,700.00

720

Schedule Approved

Yes

$18,960.00

$18,960.00

721

1 - Origin Conceded

Yes

$30,260.00

$30,260.00

722

Schedule Approved

Yes

$154,360.00

$154,360.00

723

Schedule Approved

Yes

$760.00

$760.00

724

Schedule Approved

Yes

$531.82

$531.82

725

Schedule Approved

Yes

$1,344.00

$1,344.00

726

Schedule Approved

Yes

$11,050.00

$11,050.00

727

Schedule Approved

Yes

$12,375.00

$12,375.00

728

Schedule Approved

Yes

$500.00

$500.00

729

incorrect value

Yes - part

$1,759.50

$860.20

730

incorrect value

Yes - part

$1,759.50

$977.50

731

incorrect value

Yes - part

$4,710.00

$1,177.50

732

1 - Adjudicator

No

$165.00

$0.00

733

1B - adjudicator

No

$6,800.00

$0.00

734

Schedule Approved

Yes

$3,736.00

$3,736.00

735

Schedule Approved

Yes

$1,550.00

$1,550.00

736

Schedule Approved

Yes

$2,710.00

$2,710.00

737

1 - Origin Conceded

Yes

$4,897.93

$4,897.93

738

Schedule Approved

Yes

-$1,335.66

-$1,335.66

739

Schedule Approved

Yes

$87.41

$87.41
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740

Schedule Approved

Yes

$399.34

$399.34

741

Schedule Approved

Yes

$999.44

$999.44

742

Schedule Approved

Yes

$3,196.36

$3,196.36

743

Schedule Approved

Yes

$3,196.36

$3,196.36

744

Schedule Approved

Yes

$4,441.81

$4,441.81

745

Schedule Approved

Yes

$1,593.75

$1,593.75

746

1 - Delco Conceded - 2

No

$2,088.64

$0.00

747

Schedule Approved

Yes

$10,000.00

$10,000.00

748

Schedule Approved

Yes

$161.52

$161.52

749

1 - adjudicator - no invoice

No

$250.05

$0.00

750

2 - Delco Conceded

No

$1,545.45

$0.00

751

Schedule Approved

Yes

$1,410.00

$1,410.00

752

Schedule Approved

Yes

$1,470.00

$1,470.00

753

Schedule Approved

Yes

$3,360.00

$3,360.00

754

Schedule Approved

Yes

$3,720.00

$3,720.00

755

Schedule Approved

Yes

$65,929.94

$65,929.94

756

Schedule Approved

Yes

$113,230.73

$113,230.73

757

Schedule Approved

Yes

$240.00

$240.00

758

Schedule Approved

Yes

$412.00

$412.00

759

Schedule Approved

Yes

$1,410.00

$1,410.00

760

Schedule Approved

Yes

$2,040.00

$2,040.00

761

6 - Adjudicator

Yes

$120.00

$120.00

762

6 - Adjudicator

Yes

$180.00

$180.00

763

Schedule Approved

Yes

$440.00

$440.00

764

Schedule Approved

Yes

$593.50

$593.50

765

Schedule Approved

Yes

$593.50

$593.50

766

Schedule Approved

Yes

$593.50

$593.50

767

Schedule Approved

Yes

$593.50

$593.50

768

Schedule Approved

Yes

$593.50

$593.50

769

Schedule Approved

Yes

$593.50

$593.50

770

Schedule Approved

Yes

$800.00

$800.00

771

Schedule Approved

Yes

$2,374.00

$2,374.00

772

Schedule Approved

Yes

$2,471.50

$2,471.50

773

Schedule Approved

Yes

$3,561.00

$3,561.00

774

Schedule Approved

Yes

$4,748.00

$4,748.00

775

Schedule Approved

Yes

$4,748.00

$4,748.00

776

Schedule Approved

Yes

$5,000.00

$5,000.00

777

Schedule Approved

Yes

$5,341.50

$5,341.50

778

15 - Origin Conceded

Yes

$694.00

$694.00

779

Schedule Approved

Yes

$141.00

$141.00

780

1 - Origin Conceded

Yes

$200.00

$200.00

781

6 - Adjudicator

Yes

$2,895.00

$2,895.00

782

1 - Adjudicator

No

$3,750.00

$0.00

783

6 - Adjudicator

Yes

$120.00

$120.00
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784

6 - Adjudicator

Yes

$120.00

$120.00

785

6 - Adjudicator

Yes

$120.00

$120.00

786

6 - Adjudicator

Yes

$120.00

$120.00

787

6 - Adjudicator

Yes

$120.00

$120.00

788

Schedule Approved

Yes

$210.00

$210.00

789

6 - Adjudicator

Yes

$240.00

$240.00

790

6 - Adjudicator

Yes

$240.00

$240.00

791

Schedule Approved

Yes

$350.00

$350.00

792

Schedule Approved

Yes

$480.00

$480.00

793

6 - Adjudicator

Yes

$507.50

$507.50

794

6 - Adjudicator

Yes

$615.00

$615.00

795

6 - Adjudicator

Yes

$660.00

$660.00

796

Schedule Approved

Yes

$750.00

$750.00

797

6 - Adjudicator

Yes

$1,165.00

$1,165.00

798

6 - Adjudicator

Yes

$1,320.00

$1,320.00

799

6 - Adjudicator

Yes

$1,380.00

$1,380.00

800

Schedule Approved

Yes

$1,430.00

$1,430.00

801

Schedule Approved

Yes

$1,495.00

$1,495.00

802

6 - Adjudicator

Yes

$1,530.00

$1,530.00

803

6 - Adjudicator

Yes

$1,540.00

$1,540.00

804

Schedule Approved

Yes

$1,550.00

$1,550.00

805

6 - Adjudicator

Yes

$1,722.50

$1,722.50

806

Schedule Approved

Yes

$1,925.00

$1,925.00

807

Schedule Approved

Yes

$2,040.00

$2,040.00

808

Schedule Approved

Yes

$3,360.00

$3,360.00

809

Schedule Approved

Yes

$3,660.00

$3,660.00

810

Schedule Approved

Yes

$295.00

$295.00

811

Schedule Approved

Yes

$766.00

$766.00

812

Schedule Approved

Yes

$838.45

$838.45

813

Schedule Approved

Yes

$4,284.60

$4,284.60

814

Schedule Approved

Yes

$28.00

$28.00

815

Schedule Approved

Yes

$500.00

$500.00

816

Schedule Approved

Yes

$1,000.00

$1,000.00

817

1B - adjudicator

No

$2,412.30

$0.00

818

1B - adjudicator

No

$37.68

$0.00

819

1B - adjudicator

No

$173.74

$0.00

820

Schedule Approved

Yes

$71,610.00

$71,610.00

821

3 - Adjudicator

No

$5,194.20

$0.00

822

6 - Adjudicator

Yes

$1,800.00

$1,800.00

823

Schedule Approved

Yes

-$2,000.00

-$2,000.00

824

Schedule Approved

Yes

$90.00

$90.00

825

11 - Adjudicator

Part

$120.00

$13.83

826

Schedule Approved

Yes

$220.00

$220.00

827

Schedule Approved

Yes

$310.00

$310.00
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828

11 - Adjudicator

No

$335.00

$0.00

829

Schedule Approved

Yes

$900.00

$900.00

830

Schedule Approved

Yes

$980.00

$980.00

831

Schedule Approved

Yes

$1,000.00

$1,000.00

832

Schedule Approved

Yes

$1,000.00

$1,000.00

833

Schedule Approved

Yes

$1,810.00

$1,810.00

834

Schedule Approved

Yes

$2,030.00

$2,030.00

835

Schedule Approved

Yes

$2,700.00

$2,700.00

836

11 - Adjudicator

Part

$2,940.00

$39.18

837

11 - Adjudicator

Part

$4,330.00

$1,950.00

838

1 - Origin Conceded

Yes

$19,305.00

$19,305.00

839

Schedule Approved

Yes

$13,145.00

$13,145.00

840

Schedule Approved

Yes

$13,145.00

$13,145.00

841

Schedule Approved

Yes

$3,265.45

$3,265.45

842

5 - Adjudicator all but Claimant's
Appx 3 CP&E

Yes - part

$244.23

$236.79

843

5 - Adjudicator all but Claimant's
Appx 3 CP&E

Yes - part

$620.55

$601.65

844

5 - Adjudicator all but Claimant's
Appx 3 CP&E

Yes - part

$3,531.63

$3,424.05

845

5 - Adjudicator all but Claimant's
Appx 3 CP&E

Yes - part

$4,220.17

$4,091.62

846

5 - Adjudicator all but Claimant's
Appx 3 CP&E

Yes - part

$4,276.35

$4,146.08

847

5 - Adjudicator all but Claimant's
Appx 3 CP&E

Yes - part

$5,887.62

$5,708.27

848

5 - Adjudicator all but Claimant's
Appx 3 CP&E

Yes - part

$9,460.08

$9,171.91

849

5 - Adjudicator all but Claimant's
Appx 3 CP&E

Yes - part

$10,933.17

$10,600.13

850

5 - Adjudicator all but Claimant's
Appx 3 CP&E

Yes - part

$11,259.40

$10,916.42

851

5 - Adjudicator all but Claimant's
Appx 3 CP&E

Yes - part

$11,819.49

$11,459.45

852

5 - Adjudicator all but Claimant's
Appx 3 CP&E

Yes - part

$12,695.76

$12,309.02

853

5 - Adjudicator all but Claimant's
Appx 3 CP&E

Yes - part

$12,740.66

$12,352.56

854

5 - Adjudicator all but Claimant's
Appx 3 CP&E

Yes - part

$14,791.05

$14,340.49

855

5 - Adjudicator all but Claimant's
Appx 3 CP&E

Yes - part

$15,078.71

$14,619.38

856

5 - Adjudicator all but Claimant's
Appx 3 CP&E

Yes - part

$16,302.85

$15,806.24

857

5 - Adjudicator all but Claimant's
Appx 3 CP&E

Yes - part

$18,069.13

$17,518.71

858

5 - Adjudicator all but Claimant's
Appx 3 CP&E

Yes - part

$20,473.69

$19,850.02
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859

5 - Adjudicator all but Claimant's
Appx 3 CP&E

Yes - part

860

5 - Adjudicator all but Claimant's
Appx 3 CP&E

Yes - part

861

5 - Adjudicator all but Claimant's
Appx 3 CP&E

Yes - part

862

5 - Adjudicator all but Claimant's
Appx 3 CP&E

Yes - part

863

5 - Adjudicator all but Claimant's
Appx 3 CP&E

Yes - part

864

5 - Adjudicator all but Claimant's
Appx 3 CP&E

Yes - part

865

5 - Adjudicator all but Claimant's
Appx 3 CP&E

Yes - part

866

5 - Adjudicator all but Claimant's
Appx 3 CP&E

Yes - part

867

5 - Adjudicator all but Claimant's
Appx 3 CP&E

Yes - part

868

5 - Adjudicator all but Claimant's
Appx 3 CP&E

Yes - part

869

Schedule Approved

870

$21,336.85

$20,686.89

$21,889.57

$21,222.77

$22,344.35

$21,663.70

$26,460.97

$25,654.92

$32,486.00

$31,496.42

$34,171.73

$33,130.80

$36,111.15

$35,011.14

$43,029.04

$41,718.30

$49,324.73

$47,822.21

$60,671.53

$58,823.36

Yes

$3,454.55

$3,454.55

1 - Origin Conceded

Yes

$12,069.20

$12,069.20

871

1 - Origin Conceded

Yes

$14,496.80

$14,496.80

872

1B - adjudicator

No

$123.92

$0.00

873

Schedule Approved

Yes

$3,071.59

$3,071.59

874

1B - adjudicator

No

$111.37

$0.00

875

1B - adjudicator

No

$134.91

$0.00

876

1B - adjudicator

No

$174.75

$0.00

877

1B - adjudicator

No

$773.20

$0.00

878

Schedule Approved

Yes

$250.00

$250.00

879

Schedule Approved

Yes

$12,168.80

$12,168.80

880

14 - Delco Conceded

No

$2,009.09

$0.00

881

Schedule Approved

Yes

$154.00

$154.00

882

1 - Adjudicator

No

$154.00

$0.00

883

Schedule Approved

Yes

$240.00

$240.00

884

1 - Adjudicator

No

$260.00

$0.00

885

Schedule Approved

Yes

$37.69

$37.69

886

Schedule Approved

Yes

$1,860.00

$1,860.00

887

4 - Delco Conceded

No

$100.68

$0.00

888

4 - Delco Conceded

No

$886.36

$0.00

889

4 - Delco Conceded

No

$3,997.27

$0.00

890

4 - Delco Conceded

No

$25.00

$0.00

891

15 - Origin Conceded

Yes

$1,680.00

$1,680.00

892

15 - Origin Conceded

Yes

$2,607.60

$2,607.60

893

direct cost

No

$51.05

$0.00

894

2 - Delco Conceded

No

$1.70

$0.00

895

2 - Delco Conceded

No

$2.90

$0.00
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896

2 - Delco Conceded

No

$12.97

$0.00

897

2 - Delco Conceded

No

$36.36

$0.00

898

2 - Delco Conceded

No

$55.96

$0.00

899

2 - Delco Conceded

No

$66.44

$0.00

900

2 - Delco Conceded

No

$132.28

$0.00

901

2 - Delco Conceded

No

$140.23

$0.00

902

2 - Delco Conceded

No

$176.77

$0.00

903

2 - Delco Conceded

No

$500.39

$0.00

904

2 - Delco Conceded

No

$537.10

$0.00

905

2 - Delco Conceded

No

$619.80

$0.00

906

2 - Delco Conceded

No

$643.34

$0.00

907

2 - Delco Conceded

No

$648.12

$0.00

908

2 - Delco Conceded

No

$650.52

$0.00

909

2 - Delco Conceded

No

$685.09

$0.00

910

2 - Delco Conceded

No

$704.23

$0.00

911

2 - Delco Conceded

No

$908.36

$0.00

912

2 - Delco Conceded

No

$1,262.00

$0.00

913

2 - Delco Conceded

No

$1,585.90

$0.00

914

2 - Delco Conceded

No

$1,635.87

$0.00

915

1B - adjudicator

No

$339.51

$0.00

916

11 - Adjudicator

Part

$156.90

$18.08

917

1B - adjudicator

No

$28.74

$0.00

918

1B - adjudicator

No

$72.15

$0.00

919

2 - Delco Conceded

No

$121.89

$0.00

920

1 - Adjudicator

No

$309.09

$0.00

921

1 - Adjudicator

No

$1,104.03

$0.00

922

1 - Adjudicator

No

$2,516.17

$0.00

$2,857,585.51

$2,286,514.63

TOTALS
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